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Court of Appeals of the District of Columbia. 


No. 3996. 

David W. Barrow, Appellant, 
vs. 

The Unite® States. 


Supreme Court of the District of Columbia. 


Criminal. No. 38213. 


The United States, Plaintiff, 
vs. 

David W. Barrow, Defendant, 

United States of America, 

District of Columbia, ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the Citv of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit: 


1 


Indictment. 


Filed in Open Court, July 25, 1921. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, April Term, A. D. 1921. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present- 
That one David \V. Barrow, late of the District of Columbia afore¬ 
said, on, to wit, the fifth day of July, in the year of our Lord one 
thousand nine hundred and nineteen, and at the District of Co¬ 
lumbia aforesaid, did have in his possession a certain obligation and 
security of the said Lnited States of America, that is to sav, a certain 
instrument of writing in the form of a check drawn upon the Treas- 
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urer of the said United States of America, the face thereof being of 
the tenor following, that is to say: 


“Treasury, War Risk Insurance. 
fThesaur. Amer. Septent. Sigil.] 

394,337. 15-51. 

Washington, D. C., Jun. 21, 1919. 

Treasurer of the United States pay eight 40/100 dollars $8.40 to 
the order of C. II. Stovall. 

Object for which drawn: salarv. 

C. C. VARGAS, 

I) isb u rsi ng Cle rlc, 
By J. L. BETZ, 

Deputy Disbursing Clerk. 11005.” 

and the back thereof hearing certain words, figures and characters 
of the tenor following, that is to say: 

2 “Form Approved by the Comptroller of the Treasury Janu¬ 
ary 27, 1913. 

This check must be indorsed in ink or indelible pencil on the 
line below by the person in whose favor it is drawn, and the name 
must he spelled exactly the same as it is on the face of the check. 

If indorsement is made by mark (X) it must be witnessed by 
two persons who can write, giving their place of residence in full. 


(Sign on this line.)” 


and that the said David W. Barrow, so having the said obligation 
and security of the said United States of America in his possession 
as aforesaid, then and there, to wit, on the said fifth day of July, 
the vear of our Lord one thousand nine hundred and nineteen, 


m 


and at the District of Columbia aforesaid, with intent to defraud, un¬ 
lawfully and feloniously did falsely make, forge, counterfeit and 
alter the same, that is to say did then and there falsely make and 
forge upon the back thereof certain indorsements of the tenor fol¬ 
lowing. that is to sav: 


“C. II. Stovall” 
“G. II. Stovall”; 


against the peace and dignity of the United States of America, and 
contrary to the form of the statute thereof in such case made and 
provided. 
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Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

3 That the said David W. Barrow, on, to wit, the said fifth 
day of July, in the year of our Lord one thousand and nine 

hundred and nineteen, and at the District of Columbia aforesaid, 
did ha\ e in his possession the said falsely made, forged, counter¬ 
feited and altered obligation and security of the said United States 
of America, that is to sav, the said instrument of writing in the 
form of a check drawn upon the said Treasurer of the said L nited 
States of America, with the said falsely made and forged indorse¬ 
ments written upon the back thereof, which said instrument of 
writing and said falsely made and forged indorsements are mentioned 
and set forth bv their tenor in the first count of this indictment; 
and that the said David W. Barrow, so having the said falsely made, 
forged, counterfeited and altered obligation and security of the said 
I nited States of America in his possession as aforesaid, then and 
there, with intent to defraud, unlawfully and feloniously did pass, 
utter, publish and sell the same as true and genuine to Saks and 
Company, a body corporate, he, the said David W. Barrow, at the 
time he so passed, uttered, published and sold the said falsely made, 
forged, counterfeited and altered obligation and security of the 
said I nited States of America as true and genuine, well knowing 
the same to lie falsely made, forged, counterfeited and altered; 
against the peace and dignity of the United States of America, and 
contrary to the form of the statute thereof in such case made and 
provided. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present; 

4 1 hat the said David \V. Barrow, on, to wit, the eighth day 
of August, in the year of our Lord one thousand nine hun¬ 
dred and nineteen, and at the Distriet of Columbia aforesaid, did 
have in his possession a certain other obligation and security of the 
said l nited States of America, that is to sav, a certain other instru¬ 
ment of writing in the form ot a check drawn upon the said Treas¬ 
urer of the said l nited States of America, the face thereof being of 
the tenor following, that is to say; 
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“Treasury War Risk Insurance. 

[Thesaur. Amer. Septent. Sigil.] 

437,281. 15-51. 

Washington, D. C., Aug. 6, 1919. 

Treasurer of the United States pay thirty-two 70/100 dollars 
$32.70 to the order of G. H. Stovall. 

Object for which drawn: Salarv. 

C. C. VARGAS, 
Disbursing Clerk, 
By B. R. SHAW, 

Deputy Disbursing Clerk. 11005.” 

and the back thereof bearing certain words, figures and characters of 
the tenor following, that is to say: 

“Form Approved by the Comptroller of the Treasurv January 27, 

1913. 

This check must be indorsed in ink or indelible pencil on the line 
below by the person in whose favor it is drawn, and the name must 
be spelled exactly the same as it is on the face of the check. 

If indorsement is made by mark (X) it must be witnessed by two 
persons who can write, giving their place of residence in full. 


(Sign on this line.)” 

5 and that the said David W. Barrow, so having the said last- 
mentioned obligation and security of the said United States 
of America in his possession, as last aforesaid, then and there, to 
wit, on the said eighth day of August, in the year of our Lord one 
thousand nine hundred and nineteen, and at the District of Colum¬ 
bia aforesaid, unlawfully and feloniously did falsely make, forge, 
counterfeit and alter the same, that is to say, did then and there 
falsely make and forge upon the back thereof, upon the line im¬ 
mediately above the words: “(Sign on this line),” a certain in¬ 
dorsement of the tenor following, that is to say: 

“G. H. Stovall;” 

against the peace and dignity of the United States of America, and 
contrary to the form of the statute thereof in such case made and 
provided. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, da 
further present: 
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That the said David W. Barrow, oil, to wit, the said eighth dav 
of August, in the year of our Lord one thousand nine hundred and 
nineteen, and at the District of Columbia aforesaid, did have in his 
possession the said last-mentioned falsely made, forged, counter¬ 
feited and altered obligation and security of the said United States 
America, that is to say, the said last-mentioned instrument of 
writing in the form of a check drawn upon the said Treasurer of 
the said L nited States of America, with the said last-mentioned 
falsely made and forged indorsement written upon the back thereof, 
which said last-mentioned instrument of writing and said 
6 last-mentioned falsely made and forged indorsement are men- 
tioned and set forth by their tenor in the third count of this 
indictment; and that the said David W. Barrow, so having the said 
last-mentioned falsely made, forged, counterfeited and altered obli¬ 
gation and security of the said United States of America in his pos¬ 
session as last aforesaid, then and there, with intent to defraud, un¬ 
lawfully and feloniously did pass, utter, publish and sell the same as 
true and genuine to the said Saks and Company, a body corporate 
as aforesaid, lie, the said David Y\. Barrow, at the time he so passed, 
uttered, published and sold the said last-mentioned falsely made, 
forged, counterfeited and altered obligation and security of'the said 
United States of America as true and genuine, well knowing the 
same to be falsely made, forged, counterfeited and altered; against 
the peace and dignity of the United States of America, and con¬ 
trary to the form of the statute thereof in such case made and pro¬ 
vided. 1 

JOHN E. LASKEY, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal. No. 38213. United States vs. David W 
Barrow. Violation of Sections 148 and 151, Federal Penal Code 
Witnesses: John A. Lyons, Hames William, Stewart Moeller, James 
Joseph Noonan, E. G. Grigsby, Helen M. Harper. A true bill: 
Edward W. Donn, Jr., Foreman. 


7 Memoranda. 

January 25, 1922^—Arraigned. Plea not guilty, entered. 

May 24, 1922.—Verdict guilty on 1st, 2d and 3d counts of indict¬ 
ment. Not guilty on 4th count of indictment by direction of court. 
May 29, 1922.—Motion for a new trial filed. 

Supreme Court of the District of Columbia. 

Thursday, May 25, A. D. 1922. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

****** 


* 
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It is ordered by the court that an attachment issue for the defend¬ 
ant herein for contempt of court, which attachment is accordingly 
issued, whereupon said defendant comes into court in custody of 
the United States Marshal upon said attachment; and thereupon the 
court adjudges the said defendant David W. Barrow in contempt, 
and sentences the said defendant for this said contempt, to the Wash¬ 
ington Asylum and Jail for the period of thirty (30) days to take 
effect from and including this date. 

8 Memorandum . 

June 27, 1922.—Motion for a new trial overruled. Case referred 
to Probation Officer. 

Supreme Court of the District of Columbia. 

Thursday, July 13, A. D. 1922. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his attorney 
M. E. O’Brien, Esquire: whereupon it is demanded of the defendant 
what further he has to sav whv the sentence of the law should not 

» t 

be pronounced against him and he says nothing except as he has 
already said; whereupon it is considered by the court that for his 
said offense the said defendant be imprisoned in the penitentiary as 
designated by the Attorney General of the United States, for the 
period of Four (4) years, to take effect from and including the date 
of arrival of said defendant at said penitentiary; and thereupon the 
defendant bv his said attorney notes an appeal to the court of ap¬ 
peals from the judgment of the court in this case; whereupon the 
court fixes the amount of bond for costs on appeal at One hundred 
dollars ($100.00) or Fifty Dollars ($50.00) cash, * * * 

9 Memoranda. 

July 31, 1922.—Cost Bond on appeal, filed. 

August 4. 1922.—Time to submit bill of exceptions extended from 
day to day to and including November 15, 1922. 

November 15, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, March 22, 1923. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 
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By Siddons, Justice. 

^ Now comes here the defendant by his attorney, M. E. O’Brien, 
Esquire, and prays the court to sign, and make a part of the record 
Bis bill of exceptions taken during the trial of the case and sub¬ 
mitted to the court on the loth day of November, 1922, which is 
accordingly done, nunc pro tunc. 

Memorandum. 


May 3, 1922.—Time to file transcript of recorded extended to 
May 20, 1923. 

Assignment of Errors. 

Filed May 8, 1923. 


1. The court erred in allowing the introduction of evidence of 
other offenses. 

2. The court erred in restricting the defendant’s counsel in his 
cross-examination. 

3. The court erred in refusing to withdraw a juror on ac- 
10 count of the improper conduct of the District Attorney. 

4. The court erred in allowing the District Attorney to 
bring out evidence which had no bearing on the issues of this case. 

;>. The court erred in hearing evidence of an alleged contempt in 
the presence of the jury. 

(k The court erred in refusing to withdraw a juror after having 
made inquiries of the defendant’s counsel concerning an alleged 
contempt and hearing evidence of the witness in respect to the same. 

7. The court erred in restricting the defendant’s counsel in his 
cross-examination of the expert witness. 

8. The court erred in allowing secret service men to testify to 
their conclusion and beliefs. 

9. The court erred in permitting evidence of an alleged flight 
which brought out the fact that the defendant was charged with 
another offense and for which he has never been indicted or tried. 


10. The court erred in refusing to strike out testimony of secret 
service agent- regarding their beliefs and conclusions after all cross- 
examination when they admitted that his testimony was passed 
upon on belief and not upon what they knew. 

11. The court erred in denying the defendant the right to explain 
by the records of the trial what they claimed to be his flight. 

12. The court erred in ruling out all evidence of the defendant 
explaining his alleged flight. 

11 13. The court erred in charging the jury that evidence of 

an alleged flight was to be considered by them when he had 
refused to allow the evidence of the defendant’s explanation. 








8 


DAVID W. BARROW VS. THE UNITED STATES. 


14. The court erred in punishing the defendant for an alleged 
criminal contempt without service of any process upon the defend¬ 
ant. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant. 

Service of a copy of the above assignment of error is hereby 
acknowledged to have been made this — dav of-, A. D. 1923. 

PEYTON GORDON, 

U. S. Attorney, 

By J. II. BILBREY, 

Asst. U. S. Attorney. 

Designation of Record. 

Filed May 8, 1923. 

******* 

Comes now the defendant in the above entitled cause by his at¬ 
torney, and designates the following for the transcript of record on 
the appeal in the above entitled cause. 

1. The indictment. 

2. The docket entries. 

3. The judgment appealed from. 

4. The judgment of the court committing the defendant for con¬ 

tempt. 

12 5. The commitment. 

G. Memorandum of bond on appeal. 

7. The assignment of error. 

8. Memorandum extending time to submit bill of exceptions and 
to tile transcript in the court of appeals. 

9. This memorandum. 

MATTHEW E. O’BRIEN. 

Service of a copy of the above designation of record is hereby 
acknowledged to have been made this — dav of-. A. D. 1923. 

PEYTON GORDON, 

U. S. Attorney, 
By J. H. BILBREY, 

Asst. U. S. Attorney. 
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13 Supreme Court of the District of Columbia, Criminal Court. 

No. 38213. 

Parties. 

United States 
vs. 

David W. Barrow. 

Charge: Vio. Secs. 148 & 151, Penal Code. 

Attorneys: For prosecution, U. S. Attorney; for defendant, M E 
O’Brien. ’ * ' 

Costs: Attorney, —; Marshal, —; Clerk, —; Witnesses, —. 

U. S. witnesses: Garrett H. Stovall, Robt. E. Cates, Katli. E. 
Luckett, John A. Lyons, B. C. Farrar, Kimball T. Murray, Arthur 
V. Hoffman, Miles C. McCahill, Herbert H. Howell, Benjamin R. 
Freeman. 

Defendant’s witnesses: David Barrow, David W. Barrow, Hallock 
P. Long, Williams F. Lemon, Leo C. Nolan, A. B. Field, D. W. 
Barrow. 

Date. Proceedings. 

1921, July 25. Presentment and Indictment filed. 

Nov. 28. Bench Warrant ordered & issued. M. 68, P. 122. 

1922, Jan. 5. Warrant of Removal from Dist. of Nebraska filed. 

Deft. Committed to W. A. & Jail. 

6. Transcript of proceedings before U. S Comr. Dist. 

Omaha, Neb. filed. 

6. Bail fixed at $2,000. 

Recog., $2,000, S. H. Walker, surety taken. 

“ 25. Arraigned, Plea Not Guilty, M. 68, P. 206. 

Mar. 20. Jury sworn & respited till to-morrow. 

“ “ 21. Same Jury. 

Jury disagree and are discharged. Case passed. 
(M. 68, P. 298.) 

May 23. Jury sworn and respited. 

24, Same jury. Verdict guilty on 1st, 2nd & 3rd cts. 

4th count “Not guilty” (By direction). Jury 
polled. Bail increased to $3,000. Deft, paroled 
in custody of Counsel. 

25. Recog., $3,000, 8. H. Walker, surety, taken. 

29. Motion for New Trial filed. 

“ 25. Attachment issued for arrest of deft. 

2—3996a 
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Date. 


Proceedings. 


44 

44 


Jlllv 


1022, Mav 25. Attachment returned served. 

“ “ “ Defendant adjudged in Contempt of Court and sen¬ 

tenced to Washington Asylum and Jail for period 
of thirty (30) days, to take effect from and in¬ 
cluding this date. 

Certificate of sentence issued. 

26. Appeal noted to adjudication of contempt. 

Motion to fix bail on sentence of contempt denied. 
(M. 69, P.—.) 

June 27. Motion for New Trial overruled, and case referred to 
the Probation Officer. M. 69, P. 136. 

13. Motion for “New Trial’’ overruled and deft, sen¬ 
tenced to Penitentiary on 1st, 2nd and 3rd counts 
for period of 4 years, to take effect from and in¬ 
cluding the date of arrival of defendant at Peni¬ 
tentiary. Appeal. Pond on Appeal fixed at $100 
or $50 cash. Bail fixed at $3,000.00. (M. 69, P. 

144.) Recog., $3,000.00, Samuel H. Walker, 
surety, taken. 

31. Cost Bond on Appeal filed. 

4. Time to submit Bill of Exc. ext. to and inc. Oct. 15, 
1922. 

Oct. 13. Time to submit Bill of Exc. ext. to and inc. Nov. 1, 
1922. 

26. Time to submit Bill of Exc. ext. to and inc. Nov. 15, 
1922. 

14 


«» 
a 


u 


u 


Aug. 


u 

u 


Nov. 15. Bill of Exceptions submitted. 

Dec. 15. Amendments to Bill of Exceptions submitted by U. 
S. Attv. M. 70, P. 217. 

1923,Feb. 2. Time to settle Bill of Exceptions extended to and in¬ 
cluding February 14, 1923. 

14. Time to settle Bill of Exc. ext. to and inc. Feb. 23, 
M. 70, P. 385. 

23. Time to settle Bill of Exc. ext. to and inc. Mar. 2. 
M. 70, P. 385. 

Mar. 22. Deft. Bill of Exceptions signed & filed. 

May , 3. Time to file transcript of record in the Court of Ap¬ 
peals extended to Mav 20, 1923. 

8. Assignment of Errors filed. Designation of Record 
filed. 


u 


ll 


ll 

u 


a 


n 


n 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T Morean H. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
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to 14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 38213 Criminal Docket, 
wherein The United States is Plaintiff and David W. Barrow is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribed my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 16th dav of May, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH. 

Clerh 

By W. E. WILLIAMS, 

Assistant Clerk. 

E. W. 

A true copy. 

Attest : 

MORGAN H. BEACH, 

16 In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

Criminal. No. 38213. 

United States 


vs. 

David W. Barrow. 

1 Defendant's Bill of Exceptions. 

This cause coming on for trial before the Honorable F. L. Siddons, 
Associate Justice of the Supreme Court of the District of Columbia, 
and a jury on the twenty-third and twenty-fourth days of May, 
19*22, the United States being represented by J. H. Bilbrey, Assistant 
I nited States Attorney, and the defendant, David W. Barrow, being 
represented by Messrs. Matthew O'Brien and Harvey Given, the 
following proceedings were had: 

_ And thereupon the jury being duly empaneled and sworn, the 
l nited States to maintain the issue on its part joined, offered as a 
witness. Garrett H. Stovall, who, having been first duly sworn, was 
examined and testified on direct examination by Mr. Bilbrev, At¬ 
torney for the l nited States, that he resided at Odenville, Alabama; 
that he was not employed at the present time; that during the year 
1919 he was employed as a multigraph operator in the War Depart¬ 
ment and was working on night work in the War Risk Insurance 
for some two months; that he did not remember the exact date on 
which that service at the War Risk Bureau terminated, but that it 
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was about the last of May; that Mr. Harper was the night supervisor 
and that Mr. Barrow hired him; that when he was discharged he 
turned in his pass to Mr. Barrow; that the pass was an identification 
card which had his photograph on it, together with his signature. 

Whereupon the following occurred: 

17 “By Mr. Bilbrey: 

Q. I hand you a paper or a eheck which has been marked for 
the purpose of identification “A” and I ask you to look at the in¬ 
dorsement on that check, one indorsement being “C. H. St oval, M and 
another indorsement “G. H. Stovall,” and state whether or not that 
is in your handwriting. A. It is not. 

Q. You may also look at the date of that check and state whether 
or not- 

Mr. O'Brien: I object. The date of the check would make no 
difference. The offense is forging his name. 

The Court: I cannot tell. 

Mr. Bilbrey: I did not finish the question. 

Q. (Continuing:) —whether or not you were in the service at 
that time? 

Mr. O'Brien: I object it is immaterial. The only question is 
whether or not the defendant forged those names on the back of 
that check. He has testified that it is not his signature. 

The Court: There is no question here, as I understand it, that 
these were Government securities, that is admitted, and the indict¬ 
ment charges forgery of those securities. What is the point- 

Mr. Bilbrev: I want to show- 

V 

Mr. O Brien (interrupting): He wants to show something he has 
no business to. 

The Court: He ean state it. 

Mr. Bilbrey: I want to show how these checks came into the 
possession of the defendant. 

The Court: I see no objection to that. The objection to the ques¬ 
tion is overruled. 

Mr. O'Brien: You don't know- 

The Court: Wait a moment. 

Mr. O Brien: This case has been tried once before and this 
witness can shed no light as to how they came into the hands of- 

The Court (interposing) : M e do not know about any other case. 
Now, what is the question? 

(The question was repeated by the reporter as followsf) 

\ ou may also look at the date of that check and state whether 
or not you were in the Service at that time. I want to show 

18 how these checks came into the possession of the defendant.” 

A. I was not. 
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By Mr. Bilbrey: 

\° U "!?/ ~ so state whether you were due that amount of 
money from the Government at that time. 

Mr. 0 Brien: 1 he question is whether or not- 

<i T li < ° Ur , t ( lnter Posing): Is there any question here, Mr. O’Brien 
that these cheeks were issued bv tlie Government? 

Mr. O’Brien: No question whatever. 

The Court: Then why are you going into this? 

(Tile following proceedings then occurred at the bench without 
the hearing of the jury): 

Mr. Bilbrey: As I understand in a case of forgerv, or any other 
ease we are entitled to show how the checks came to be'issued 
whether this witness got them or the defendant got them how they 
came into his possession. I expect to follow that up by showing that 
these people, time workers, by the hour, day and month, kept their 
time by stamping on one of these—that he did not stamp these three 

:ri T;,, bU \! hllt *r ey " er , c a PP roved by the defendant Barrow 
ancl that these three slips made up the amount of that check there 
and it is for what that check was drawn. ’ 

Mr. O Brien: That is the other case. 

}} V f ' Bilbrey: I do not want the jury to go out and say that mavbe 
this fellow on the stand (Stovall) signed these checks. I want to 

show not only that he did not receive them, but that he know noth¬ 
ing about them. 

, M .u ° m ien V You are ,r y in K the defendant for forgerv and not 
for this other charge. h ' 

Mr Bilbrey: If in the commission of one crime a man has com- 
nutted another, that does not preclude it. 

The Court: Of course not, but we have to show some materiality 
and relevancy. ,T 

w M £ bilbrey: Is it not of probative value to show that this David 
W. Barrow got these checks in a certain way, got them into his 
possession in a certain way, on the question of forging and uttering’ 

I lie Court: I think you can show how he got them in his posses- 
sion, because possession is essential to forgerv. 

io ,1 J°j arc placing these checks into the possession of the 
lu defendant, is that it? 

Mr. Bilbrey: Yes. 

Mr. O’Brien: We can show that Barrow made up the payroll and 
Barrow was given the checks to distribute. 

The Court: Are these papers essential (indicating some papers)? 
Mr. Bilbrey. A es. showing that the man had that much coming 
to him. I hey are approved by Barrow; as the result of that a payroll 

Mr. O’Brien: The woman that made up these slips is in Omaha. 

1 he Court If you offer to show how these checks came into his 
possession I think that is proper evidence, even though incidentally 
they might involve somebody else or something else * 
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Mr. Bilbrey: He could do that without bringing in these slips. 

Mr. O’Brien: I object to the introduction of this evidence on the 
ground it tends to prove an entirely different charge than that on 
which the defendant is on trial, and it is not necessary to the charge 
for which he is on trial, being that of forgery, that it be shown that he 
certified to false facts in making up a payroll at the War Risk Bureau, 
on which charge he is not under indictment in this Court. 

The Court: I overrule that objection. 

Mr. O’Brien: Exception." 


Thereupon in the presence of the Jury the witness, G. H. St oval, 
further testified, that, at the date shown on the check marked ‘A*, 
that amount of money was not due him from the Government. That 
he was employed by the hour, at the rate of pay sixty cents an hour; 
that his time was kept in the following manner: That when he went 
to work every afternoon he placed a slip of paper in a time-clock, 
punched it, and did the same thing on coming out. Whereupon the 
witness identified a paper marked “C M for identification as the kind 
of paper that he punched, and also identified papers marked for 
identification *T) and “K ’, stating that he punched those papers 
bv that clock: that after punching this as he went out he placed them 
in a box right by the side of the clock; that he did not know who had 
immediate charge of the clock and that box; that Mr. Harper, the 
night supervisor, always gave him his check; that he never received 
a check from any one else. 

2d M hereupon the witness was handed two checks marked 

“A and “BA and stated that the indorsement on the back 
thereof was not in his handwriting; that he did not receive those 
checks from the Government or any one else; that he did not see 
those checks until after the investigation started by Mr. Lyons came 
down for him at the Agricultural Department sometime in Novem¬ 
ber; that the checks had received stampings on the back and per¬ 
forations; that he know- the defendant, David W. Barrow; that ho 
did not know how long the defendant had been in the Government 
service; that the defendant employed him. 

On cross-examination by Mr. O’Brien, attorney for the defendant, 
the witness further testified that he worked nights; that Mr. Barrow 
was in charge of the work in the daytime, and that Mr. Roy Harper 
was in charge at night; that he reported to Mr. Roy Harper, who 
was his supervisor; that he did not know who made up the time for 
the night division; that he received his checks from Roy Harper; 
that he never had any financial transactions with the defendant, 
that he did not remember how many checks he got; that he did not 
remember whether or not at the time Mr. L yons brought these checks 
to him he also brought a number of checks made payable to the 
witness, some of which he has signed; that, as well as he remembered, 
his photograph was on the pass issued to him while he was employed 
at the War Risk Bureau; that his signature was on it as well; that 
it was the kind of pass issued during the war for admission to all 
the Government Departments. 
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.*• iii , * H t lior to maintain the issues on its 

part joined, ealled as a witness Robert E. Oates, who, being first 
duly sworn, was examined and testified on direet examination that 
he lived at 1913 Pennsylvania Avenue, N. \V.; that his business was, 
during the year 1919, shoe salesman for Saks & Company. Where¬ 
upon a cheek marked for identification “A” was handed to the wit¬ 
ness and he stated that he had seen the cheek before at Saks 
~1 aI1( l Company; that he did not remember the date; that he 
did remember it was the year 1919; that it was in the Sum¬ 
mer; that at the time he saw the cheek a man named Stovall had it • 
that b\ Sto\all he meant the defendant, David W. Barrow’. On 
being asked to state whether he saw’ this cheek grow’ out of any 
transaction and, if so, what the transaction was, the witness stated 
that he had been selling shoes for about thirteen years; that little 
things happened that impressed his mind; that he just happened to 
remember the discussion of the cheek, the selling of the shoes, and 
the man being fitted being lame and having to take the gentleman 
to the office to have the check 0. K.’ed by the cashier; that it w’as 
in the afternoon, he was quite busy, and the gentleman came in and 
he waited on him for a pair of shoes; that the gentleman was the 
defendant; that the shoes w’ere $12.00 and there was tw’enty cents 
tax; that the man gave him this check in payment and it was signed 
at the bottom “G. H. Stovall;" that he sent the check up to the 
cashier and it came dowrn with a note from the cashier “Wrong 
Signature;” that then the defendant wrote up on the top “C. H. ” 
that he then sent it up and on a request from the office took the 
man to the office and left him there; and that he came back and got 
his shoes. The witness identified certain pencil writing as that of 
Miss Luckett, cashier at Saks and Company which was located at 7th 
and Pennsylvania Avenue, N. W., in the District of Columbia; that 
Saks and Company were a corporation; that there were some figures 
on the check, 111b—9 N. W.; that just below’ that appeared some 
figures 173/1; that he supposed those figures w’ere put on by the 
cashier; that the indorsement on the back of the check (National 
Bank of Washington, July 5, 1919) was not there when he received 
the check; that he fitted the man, who was known to him as Stovall 
with a pair of shoes; that he fitted the right foot, as well as he could 
recall it; that the man said “I will have to put on the left one 
myself." or something like that, but he knew there was trouble, 
there was quite a little trouble, and he had to try on four or 
22 fhe different pairs of shoes before he was fitted properly; 
that he noticed the man was lame. 

On cross-examination by Mr. O’Brien he testified that he could 
not fix the date of this transaction; that he did not see the defend¬ 
ant until he saw* him in the eourtroom across the way three years 
later when he testified at the last trial; that time the defendant was 
not pointed out to him by Mr. Bilbrey; that at the last trial he did 
not say in answer to a question that the man tried on both shoes, 
that he fitted him and that he could not have fitted a man w’ith an 
artificial limb without knowing it, that, as well as he could re¬ 
member, the man put the other shoe on; that, to the best of his 
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knowledge, he fitted both shoes to the defendant; that the man had 
foot trouble; that he did not know whether he had an artificial limb 
or not; that he had testified at the last trial that it would be impossible 
for him to fit a man with a pair of shoes without discovering that 
the man had an artificial limb; that when he testified at the last 
trial he did not know that the man had an artificial limb. 

Whereupon the following occurred: 

Q. Did you not at the last trial testify that you did fit both shoes 
to the defendant and that one of the feet was deformed? A. I will 
tell you what I told. To the l>est of my knowledge I — taken off his 
shoes and he said, No, I had better do that myself, because I am 
lame. 

Q. Did you say anything about that at the last trial. A. Abso¬ 
lutely. I think if you will look up the records you will find it. 

Q. And did you testify that the man you fitted the shoes to and 
who endorsed the check in your presence, did not have an artificial 
limb, did you not? Did you not testify it would be impossible, in 
response to a question by me, for him to have an artificial limb with¬ 
out you knowing it? 

The Court: You have gone over that. 

Mr. O’Brien: I have not got an answer. 

23 The Court: You asked almost that very question and he 

answered it. 

By Mr. O’Brien: 

Q. I will ask it again for the sake of the record. Did I ask you 
this question: Could you have fitted him a pair of shoes without dis¬ 
covering that he had an artificial limb? 

The Court: That question need not be answered. It has been 
asked and answered. 

Mr. O’Brien: 1 ask an exception. 

The Court: Yes. 

By Mr. O’Brien: 

Q. Did the man vou now sav was the defendant have an artificial 
limb, the man who endorsed these checks. 

The Court: He need not answer that. You have gone over that. 

Mr. O’Brien: Exception. 

The Court: Yes. 

By Mr. O’Brien: 

Q. Were you asked at the last trial, and is it not a fact, that you 
said at the last trial, that the man you fitted the shoes to could not 
have had an artificial limb? 

The Court: You need not answer that question. 

Mr. O'Brien: If your Honor please, here is a case of identification. 
Here is a man who is positive of his identification and here is a de- 
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fondant who has a deformity which the man testified in reference 

to once lx'fore and I submit the jury ought to know- 

The Court (interposing): It is not necessary to discuss it. I am 
checking these questions because you have already sufficiently 
covered the ground in your examination on that very point 
Mr. O'Brien: Exception. 

The Court: Yes. 


By Mr. OBrien: 

Q. Now, this man did have a swollen ankle, he said? A. He had 

a swollen foot or heel; it was hard to get the shoe on and he had to 
put it on himself. 

Q. Which foot was swollen? A. The left foot. I tried 
the right one on, I put the right shoe on. 

Q. Was there any trouble with the right foot? A. It was 
just a case of trying two or three sizes and widths to get his proper fit. 

Q. Mas there anything peculiar about the right foot? A Noth- 
ing out of the ordinary. We have 90 per cent of the ladies find that 
the left foot is largest, so there you are. 

Q. So you did have difficulty in assisting him to put the shoe on 
the left foot? A. Absolutely not. 

Q. You did not assist him? A. I started to, and he said, “I 
vill put it on myself.” I here was a little conversation and I think 
he said he had an accident—I don’t know whether it was football or 
something else, as we were busy and did not go into details about 
it at all. The only thing that impressed itself on my mind was the 
trouble in fitting the shoes and the check. I am not here to send 
anyone down. I am here to tell the truth, that is all. 

Q. In your experience as a shoe clerk you have sold shoes to men 
who had artificial limbs, have you not? A. No, sir. 

Q- ^ () d ne\er had such a case? A. I had a lady in mv time 
who had a wooden limb. 1 have had several stiff knee joints and 
paralyzed limbs and all like that. 

The Court: You have gone into that enough, Mr. O’Brien 

Mr O’Brien: It is very important. A man who identifies the 
defendant positively- 

The Court: The importance of it has been sufficiently recognized 
by the Court to permit you to go over that ground verv thoroughly 

Mr. O’Brien: I want to find out whether he ever knew a shoe 
being tried on an artificial foot. 

The Court: I let you put that question and you got his answer. 

Mr. O Brien: I ask to be allowed an exception. 

On re-direct examination by Mr. Bilbrey the witness testified as 
follows: 


“By Mr. Bilbrey: 

• 

Q. Has anyone threatened or intimidated you about the 
testimony you have given here today? A. Yes, sir. 

3—3996a 
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Q. Please state who it was. A. The defendant. 

Q. At what time? A. At the adjournment of court. 

Q. Where did it occur? A. Just outside the gate. 

Q. What did lie say to you, if anything? A. I was talking to 
Mr. Hoffman and Mr. Stovall and Miss Luckett, and someone grabbed 
me by the shoulder—I don’t knew whether to tell you what he said, 
shall I sav it. 

The Court: Yes, tell it. 

A. (Continuing:) “You are a God-damned liar, you are perjur¬ 
ing yourself, and I will get you/’ and I looked up and it was the 
defendant. I didn’t know what to do. 

Mr. O’Brien: I move that a juror be withdrawn and the case 
continued on account of the improper conduct of the District At¬ 
torney in bring- that mztter out in the presence of the jury. 

The Court: Overruled. Do you want to recross-examine on that. 

Mr. O’Brien: No, I did not hear it, hut with the exception of the 
profanity, this has been brought out; my client has admitted to 
me that he did or/ that, and I insist on a ruling on my motion. 

The Court: I did rule. T overruled your motion. 

Mr. O’Brien: Then I ask an exception. 

The Court: Yes.” 


Whereupon the Government, further to maintain the issues on its 
nart joined, called as a witness Katherine Edna Luckett, who, 
being first duly sworn, testified on direct examination that she lived 
on 111 Revenna Street, X. W„ that her business was cashier for Saks 
and Company: that she had been cashier there for about ten years. 
On being handed a check marked for identification “A” she stated 
that she had seen that check before in the office of Saks and 
26 Company; that Mr. Cates was present when she saw that 
check and no one else that she knew of; that that was in the 
year 1910; that there were two indorsements on the hack of the 
check one “C. IT. Stovall,” and the other G. IT. Stovall,” when she 
first saw it; that her own handwriting was on the check giving cer¬ 
tain figures, an address 1116 Ninth Street, X. W.; that the figures 
178 above 1 were in the handwriting of another cashier; that she 
thought she had seen another check which had been marked for 
identification “B”; that she did not recall when; that she believed 
she had seen it, because of the indorsement because she indorsed all 
checks; and because the address was in the writing of Mr. Hoffman, 
the Credit Manager. 


On cross examination bv Mr. O’Brien the witness testified that 
she did not remember the man who presented the check marked “A,” 
that she could not remember that the defendant was the man; that 
two months ago she did not testify that the man was a man whom 
she knew as Stovall; that she did not know him as Stovall; that she 
did cash a number of checks for a man whose writing she knew as 
Stovall on that signature after Mr. Hoffman 0. K.’cd it; that she 
did not remember the man; that she did not remember what he 
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looked like; that all of these checks were cashed by a man who was 
supposed to be Stovall. In answer to a question by the Court she 
stated that she took the check in and paid the monev out to the 
man who presented it; that she did not cash the check for $8.40, but 

i i i t0 ^ P resente( l to the other cashier; that she thought that 
she had cashed the check for $82.50; that she did not know whether 
the money was turned over to the man whose name appeared ther-on 
or to Mr. Hoffman, the Credit Manager. 

On cross examination by Mr. O’Brien, the witness testified that 
mere was only one check, that was in payment of merchandise; that 
she would not say that she cashed these checks on July 6th, but that 
she had handled them; that previous to the cashing of anv of 
li these checks she had received the O. K. of Mr. Stovall bv 
Mr. Hoffman, and that she so testified at the last trial. 


. . ^ ? fu ther to maintain the issues on its 

Part joined, called as a witness Arthur B. Hoffman, who, being 

first duly sworn, was examined hv Mr. Bilbrev and testified that 
he lived at Grand Rapids, Michigan; that he was Secretary and 
Treasurer of the McMillan Machinerv Companv; that in 1919 he 
tned at 1119 9th Street. N. \V., Washington. I>. C.. and at that time 
vas Credit and Office Manager for Saks and Company. On being 
handed two checks marked for identification “A” and “B” the wit- 
ness^ testified that he evidently saw one of them, the one marked 

B, but not the other one; that he did not know the first time that 
he saw that one, but that it was probably in the office of Saks & 
Company; that he did not recall ever O. K.ing checks for a man 
whose signature appears on the hack of the check; that that was 
Part of his business, that the handwriting on one of the checks, the 
part giving the address, was his handwriting. 

On cross examination the witness testified that he lived at the 
Garrell Apartments at 1119 9th Street, that the address supposed 
to he the address of Mr. Stovall was right in the neighborhood where 
he lesided, that he had no recollection of Stovall identifying him¬ 
self to the witness; that he had no^ recollection of how Stovall 
Mas introduced to him or hoM r he came to the O. K. the check; that 
he put the address on the check, but did not 0. K. it; that he did not 
lecall O. K.ing some checks for this same party, but that possibly 
he did, that the address 1116 9 Mas not in his handwriting; that 
he did not remember any checks; that he did not know Mr. Stovall 
at ail; that he probably demanded identification in this case, but 
that he had no recollection whether or not the man showed him a 
pass Mith his picture on it, or M'hether or not the man gave him an 
oo address in the same neighborhood in M'hich the M’itness re- 

-8 sided; and he did not remember Mhether he had done any¬ 

thing to check it up. 

On re-direct examination by Mr. Bilbrev in response to a ques¬ 
tion as to whether he had ever seen the defendant, David W. Bar- 
row, before the witness replied that the defendant’s face M^as familiar,. 
hut he could not place him. In response to questions by the Court 
the Mutness testified that he put an address on one of the checks; 
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that he could not tell the source of information that led him to put 
that particular address on the check; that he did not O. K. the 
check; and could not tell the purpose of putting the address there, 
except possibly that further identification was required and it was 
never completed. 

On reoross-examination the witness testified that it would be pos¬ 
sible that previous to the cashing of anv of these checks that a man 
whom the witness thought was Stovall had satisfied him that his 
checks ought to have been cashed and that a number of checks were 
cashed, because the witness had O. K.’d the original checks; that 
he had nothing to enable him to bring to his mind how Stovall 
identified himself; that in the matter of cashing Government Check* 
during the war, he took them at their face value, that he would 
sometimes cash them for persons exhibiting their passes; that either 
the genuine signature or the photograph was on the pass; and that 
he required them to write their signature and if it appeared to be 
the same, he could cash the check; and that he might have done so 
in this case. 


Whereupon the Government, further to maintain the issues on its 
part joined, called Bert C. Farrar, who, being first duly sworn, 
testified on direct examination that he had examined the papers 
marked for identification “A,’’ “B,” and “F.” the said paper, marked 
‘F’ !>eing an application to take a Civil Service Examination, and 
some of the examination sheets, which application and sheets were 
admitted to be in the handwriting of the defendant, David 
29 W. Barrow. Whereupon counsel for the defendant announced 
that he would make no question about the witness being an 
expert in handwriting and admitted that the witness was qualified as 
such. The witness thereupon stated that be had compared the in¬ 
dorsements “C. TI. Stovall” and “G. TI. Stovall” on “A.” and “G. II. 
Stovall” on “B” with the writing on the paper marked for identifica¬ 
tion “F;” that he had formed an opinion; that they were in the 
same handwriting. 

Whereupon the witness testified in detail, enumerating the points 
of resemblance found in the letters in the signatures ‘‘C. II. Stovall 
and ”G. II. Stovall” on the checks with the letters appearing in 
the words on the paper marked “F.” Whereupon Mr. Bilbrey 
offered in evidence the checks marked “A” and “B” and also marked 
“F” and asked that thev he marked as exhibits in the case. With¬ 


out objection the checks in the tenor described in the indictment, 
and the paper were received in evidence. 

On cross-examination the following occurred: 

“Q. You spoke about the open a’s. \t will ask vou to look at this 
writing and see if there are any open a’s, and tell what you mean. 
A. Here it is in Stovall. I suppose that is an a, it looks like a v. 
Those are even more exaggerated than the other, apparently; but I 
find here in this a an absence of pen pressure on the down stroke; 
which I find in the writing of—what is the man’s name—Barrow? 
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) 1 -„ T ,i‘ e *| C0Urt , : <Th ' S papcr here ’’ " hat is the object of this’ You 
hand this witness a paper. ' s ' rou 

of Mr ^Stm-td? T 3-!F bti !' C tbe object That * s the genuine writing 
, ' , , , v a11 - J dld n °t «ant to state it in the presence of the ex¬ 
pert, but ’i our Honor compelled me to. 

A. I am going to answer it- 

exmnination* y °“ n °‘ g ° ing ‘° answer i( ’ il is not proper 

Mr. 0 Hrien: I note an exception. 

The Court: Yes. 

' 1 " T Uld like ,0 m ' Ke this before your Honor 
f A U ' S , 0n ’t, because I intend to offer it in evidence. The de- 
endant is charged with forgery of the name of G. H. Stovall.” I 

m 'nui!" my hand S01ne of the genuine writing of G H Stovall 
Mr. Bilbrey: How do you know it is? ' 

Mr. O’Brien: Because von admitted it. 

1 he ( ourt: A\ hat is the point of all this? 

Mr ‘ ° Brien : He started in to tell when’your Honor interrupted 

16 m? 1 ?‘ 1 did ’ hu{ what is the point? 

Mr. OBnen: To show the jury what crcdibilitv can be given to 
the opinion of this expert. I asked him about an oval a and lie irm 
mediately started to show an oval a in Stovall. 

The Court: There is no proof of this being in anybody’s hand- 

writing. \\ e are not going to spend time on that until we know at 
least that it is the handwriting of somebody 

if S teZnASiEr””'' - •*«» 

l\ v - Bdbr . ey : T unders tand Mr. Stovall did write it. 

i . ;! r * , B "* n: 1 ? sked if ho W0ldd let me treat it as being in 

his handwriting. I asked him and he said ves. ^ 

Mr. Bilbrey: No, I beg your pardon. 

Th. r Br { en i If y ° U ~ Hon 7 wiU P ermit I will call Mr. Stovall 
whit then? 8upP ° Se 11 18 the Kenmne handwriting of Mr. Stovall, 

tll ? I Ik 0 l Br,en .k Then ‘ f the , expert S)I - VP l h «t the name on the back of 
foruerv Ck Vi a h !k il'i' 0 "* tl,e Kenuine signature, then there is no 

f or'their'perusal " ,U? ' b "' 1 Can S,i " Submit this the jury 

The Court: Let us see whether you can or not. Is this admitted 
to be Mr Stovall’s handwriting? admitted 

Mr. OBrien: I will have to ask him. if your Honor please The 

n ™”-«*■> 

writing BiIbrey: YeS 1 admit ‘ hat this is Mr ' Stovall's genuine hand- 
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By Mr. O’Brien: 

31 Q. You spoke about the open a in Mr. Barrow’s handwrit¬ 

ing. You tind it there also, do you not? 

The Court: In Barrow’s handwriting? This witness has under¬ 
taken to express the opinion that the signatures on those checks are 
in the same handwriting as the writing on an examination paper. 

Mr. O'Brien: And that is admitted to be Barrow’s handwriting. 
The Court: All right, then. 


Bv Mr. O'Brien 


Q. Now, do you not find the same open a there? A. I find an 


open a, yes. 

Q. And an open a was one of the points on which you concluded 
that the signature on those checks was the same as admitted hand¬ 
writing of Stovall? A. With a heavy down pressure on the last 
stroke of the square top. 

Q. Well, there is a heavy square top there, is there not? A. No, 
it is a loop. Here, give them a good glance. 

Q. And that paper is the same paper I handed you and you said 
you could not say who signed it? A. No, sir, I cannot. 

Q. Now, if it were admitted that a man had an artificial limb and 
that he was seen to write the signature by a man who fitted him with 
a pair of shoes and you examined that writing, would you then be 


satisfied that vour cross-examination was accurate? 


The Court: What was the question? 

(The question was repeated by the reporter as above recorded.) 
The Court: I don't know what the question means, it is to obscure. 


Bv Mr. O’Brien: 

Q. I will ask the direct question then. Did you, after the last 
trial, while the jury were out, after you had testified, did you say 
to me in the presence of Mr. Lyons, l think, that if you were on the 
jury you would vote for acquit-al? A. Oh, no. 

The Court: Wait a moment. j 


Bv Mr. O'Brien: 

Q. You did not say that? A. Not in those words, no. 

32 Q. What did you say? 

The Court: One moment. What is the object? 

Mr. O'Brien: This man has testified to what his opinion is. 1 
want to see how sound his opinion is and show that after a certain 
physical fact was demonstrated at the last trial he said he would have 
some doubt and that he then came here and examined the papers 
this morning. 
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3 " heSav W but e 7 : nnH id r'l’T the testimon y at all, it is only 
had fitted both’shoes derbtood tha t some man testified that lie 

trial oft Ws'case —****** ‘° S8Ve time The fac ‘ » that at the last 
Mr. Bilbrey: T object. 

evidence^'*° n " 1 h * Ve laid a foundation and I am going to put it in 

Mr O'Brien'- N 0 o y ? U n° g ° °V he 8,and and ‘estifv. 
the last trial ' ‘ ’ Ca a “ V of ,he Jurors llere ‘hat were in 

o,;xsrt. S/s ,2 

By Mr. O’Brien: 

tx xssSfzS: 

Court! °’ Brien: 1 ask ,0 bc allo " cd an exception to the ruling of the 
T be ( ourt: ^ ou may have it 

Mr Bdbrey: 1 object. That is wholly improper 
evidence tC'ilto Sit. f ° Unda,i ° n ‘° COntradlC ‘ 

Mr. OBrien: I am going to ask this question. 

1 be Court: Put your question. 

By Mr. O’Brien: 

34 Mr. Bilbrey: I object. 

a r ^° urt: Objection sustained. 

Air. O Bnen: I ask an exception. 

The Court: Yes. 

the'un[tTstat« V a L nd aKZnYfi^t dSf sworn^^d M 'f ° f 

examination that he lived at 2100 “N” Street N W ■ that he d ' reCt 
Unded States Secret Service Agent and wL one in 1919 "' M * 

M hereupon the following occurred: 
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“Mr. O’Brien: Your honor, we are going into a realm that I spoke 
to your Honor about at the bench and I think it would be advisable 
to excuse the jury. 

The Court: I think a sufficient indication has already been made 
to the court as to this testimony and I have already ruled that if the 
testimony is directed- 

Mr. O’Brien: Let us step to the bench. 

(The following proceedings took place at the bench without the 
hearing of the jury:) 

Mr. Bilbrey: What I expect to prove is this: That on or about 
August 29 or 30, 1919, upon information that came from Mr. Mc- 
Oahill or some of his hired officers, Mr. McCahill with Mr. Lyons, 
went to Barrow’s office and told him that it had come to their at¬ 
tention that there were irregularities in his office in the payroll and 
forging of checks, that they wanted to examine his files and records. 
He said '‘Very well.” This was late on the 29th or 30th of August, 
That they made a preliminary examination at that time and later 
they came back, the next day, and he was gone, and they made 
every atte-pt to find him in the District of Columbia, and the War 
Risk, at his home, and elsewhere, and they could not find him, and 
in addition to that there were a number of records in the Division of 
which he had charge which disappeared. 

The Court: I think it tends to show whether there was flight or 
not. I think the evidence is relevant on the question of whether 
or not he left the jurisdiction, whether there was flight. It is a 
question of whether or not whatever he did at that time was with the 
end of getting into his possession checks which were forged, and 
we are here to inquire whether or not he forged these particular 
checks. 

35 Mr. O’Brien: I ask an exception? 

The Court. Yes.” 

Whereupon in the presence of the jury, the witness testified, that 
he know the defendant, David W. Barrow, in 1919; that the first 
time he ever saw him during that time was in the latter part of 
August on the fourth floor of the War Risk Insurance Building; 
that Agent Lyons was with him at that time; that he made several 
visits there on several occasions; that he went there first about noon¬ 
time and saw the defendant; that Mr. Lyons had a conversation with 
the defendant, but that he did not hear what it was; that after that 
day he saw him on Friday, August 28 or 29. 

Whereupon the following occur-ed: 

“Q. Did you see him any day thereafter during that week or 
during the next month? A. No, I didn’t see him. 

Q. Did you make any effort to see him? A. I did. 

Q. Will you please state to the Court and jury what effort you 
made to see him? A. I believe it was either on Friday afternoon or 
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S.l.ml.y morning, I no , bul , lhi „ k „ „„ F „ l|>y 

“ “ id ,h " to 

The Court: Yes. 

Mr. Bilbrey: Just state what effort you made. 

lipvn /Continuing:) I went to the War Risk Insurance office I be- 

ahou’t Barro ' v - and l>e "’as not there; on Saturday’night 

about August 29th Agent Lyons and myself went to his home. 

Tlw, Tr y ' V st , ate " hat an y°ne told you. 

I he \\ ltness: No, I shall not. 

By Mr. Bilbrey: 

4 / 

Q. W as lie at liis honie that niaht? A \Tr* -u r ~ i i • 

home Saturday night and covered his house Sunday night Called 
on Ins father and mother. Monday was a holiday. We covered he 
house a good part of the Monday. It is three years aeo and 
36 I am a little hazy about it to-day On Monday! the S of 

f‘1iWrh'i employed “ 

Mr. O Brien: I object to what the records show, 
the Court: Yes, that goes out. 

By Mr. Bilbrey: 

defendant' * Barrow | id y° u . durin g an y of that time locate the 

ucicnudiu, narrow . A. j\o, sir, we did not. 

oufMr. O’Brien: I move that the testimony of this witness be stricken 
Mr. Bilbrey: I ask that it remain in until I put on another wit 

Mr smm isst ks 

prejudice° Urt ' The m0,i ° n ‘ S ovcrru,ed for the moment without 

, ^ hereupon John A. Lyons was called as a witness in behalf of 
the Lnited States and after being first duly sworn testified on direct 

Unitld" Sf°r h ! 'i Ved . ln Xew York i ‘hat he was an agent of the 
rin ?i d w L &ecret Service m 1919; that he knew the defendant 
Da\ id \Y . Barrow; that he saw the defendant in the latter part of 
August, possibly around the 28th or so, in his office in the War Risk 
Bureau; that he had seen him prior to that time in his office; that he 

4—3996a 
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believed that the first time he saw him was on the *22nd of August; 
that he had some conversation with him on that day; that on that 
day the witness walked into the Multigraph Section and asked the 
defendant how he computed the time with his employees and asked 
him to show the witness his system; that he saw him in a day or so 
later and that his conversation was along the same lines ; that he had 
a conversation with the defendant as soon as the defendant was 
brought hack from Omaha, Nebraska; that these were the only con¬ 
versations that he recollected. 

37 Whereupon the followed occurred: 

Q. That is the only conversation you recall, is it? A. Yes. 

Q. I will ask you whether or not you stated anything to him that 
it had come to your information that there were certain irregulari¬ 
ties in the signatures on checks that were coming out of his Bureau. 

Mr. O’Brien: I object. 

The Court: He has said that he recalls no other conversation. 

Mr. O’Brien: That is a leading question. 

The Court: Yes, it is a leading question, but on occasions a lead¬ 
ing question is permitted. I do not know whether this is one of 
those occasions or not. 

Mr. Bilbrey: I submit that if you exhaust a witness’ recollection 
then you have a right to refresh it by asking leading questions. 

The Court: Is there any reason to suppose that there was a fur¬ 
ther conversation? 

Mr. O’Brien: He is contradicting his own witness. 

Mr. Bilbrey: Then why did you object? 

The Court: If the witness has any recollection of a further con- 
versation, part of the same conversation, or a subsequent conver¬ 
sation— 

The Witness: Well, your Honor, may I explain it in this way? 
While I did not talk to Barrows along the lines that I was directly 
interested, I talked to others under his supervision at the time and 
relative to irregularities. 

The Court: Not in his presence? 

The Witness: Not in his presence, no. 

Mr. O’Brien: I object. 

The Witness (continuing): I may have mentioned something 
about irregularities at the time and 1 believe I did say something 
about irregularities in conducting time all over the Bureau, and I 
was interested in that so far as his Section was concerned. I do 
recall that now. 

The Court: Did you say that to Barrows, the defendant? 

The Witness: Yes I do recall that. 

By Mr. Bilbrey: 

%/ V 

Q. Did you make any effort to see him after that time? 

38 A. Yes, I made an effort; I called at his house. 
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(The following then occurred at the bench without the hearing of 
the jury:) 

Mr. O’Brien: They told your Honor that they were going to prove 
certain facts that would justify a line of examination that he is going 
into now. They failed to do that. 

The Court: Mr. Lyons said that he told the defendant that lie 
was interested in certain irregularities about the way time was kept 
and that it referred to the section in which Mr. Barrow worked. I 
think that can be followed with the testimony similar to what the 
previous witness testified. 

Mr. O Brien: Something was said about the payroll and nothing 
was said by Lyons about forgery and no claim made of forgery. 

The ( ourt: As 1 understand it, he is offering this testimony as a 
part of a chain? of testimony to show that whatever was done by Bar- 
row, if anything, in connection with the matter, was done for the 
purpose of getting possession of the checks, which are the basis of 
this indictment, and I think it is proper. What he is said to have 
done, in the way of manipulating accounts, if he did it, if he did any¬ 
thing, was done for the purpose of getting in his hands these two 
checks and forging them, anything along that line T think is proper. 
That is the claim, I understand, the Government is making. 
Whether they succeed or not is another matter, but is upon that 
basis that I let in that testimony. 

There are two checks which are the basis of this indictment. One 
is dated June 21, 1919, and the other is dated August 6, 1919, and 
apparently, according to the books, one or the other, or perhaps both 
of them, have been cashed or passed between that date and prior to 
lie interview with these two agents. Now, if it appears what he did 
vas a part of a scheme to get possession of these checks, it matters 
not whether he was guilty of some other offense, we are not trying 
him on a conspiracy and we are trying him on this charge, and the 
only question I am concerned with is to see whether this evidence 
is relevant to this charge. 

Mr. O’Brien: We note an exception. 

(Proceedings in open Court were then resumed as follows:) 

By Mr. Bilbrey: 

Q. State wh-t, if any, efforts you made to locate the defendant 
after that? A. Saturday morning, and then again at the War Risk 
Bureau on Friday. I visited the War Risk Bureau Saturday morn¬ 
ing about ten o’clock wtih the intention of bringing Mr. Barrow to 
the office. I did not find him at his office and so I proceeded to his 
home on Randolph Street and inquired as to whether or not 
39 he had left for the office. 

Mr. O’Brien: I object. 

The Court: Do not give any conversation. 

A. (Continuing:) He was not at home, neither was he at the of¬ 
fice. 1 tried again Saturday night, but he was not at home. He 
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did not report at the office all day Saturday. On Sunday I tried 
to reach him at his home again, but could not find him there. On 
Monday myself and another agent tried to find him at his home and 
he was not there. For a considerable time after that we kept a 
vigilant watch of the house to apprehend Harrow if he should put 
in an appearance, but we were unable to find him for quite a long 
while, until he was arrested in Omaha, Nebraska, I believe on Christ¬ 
mas Day, 1920. 


By Mr. Bilbrey: 

Q. During any of that time did you make any investigation of 
the files and records in Mr. Barrow’s office in the War Risk Bu¬ 
reau? A. Yes, I made a very thorough investigation. 

Q. What, if anything, did you discover there in respect of these 
two checks which are the subject of inquiry here, which have been 
marked “A” and “B”? A. I discovered that these checks were is- 
sued for a man by the name of G. II. Stovall, a man formerly 7 em¬ 
ployed there, but not working there at the time the checks were is¬ 
sued, that they had been forged and cashed. 

Mr O’Brien: I object to his saying what he found out. lie must 
have found it out by hearsay. 

The Court: It is rather a conclusion. That will go out. ves 

W hereupon the attorney for the United States handed the wit¬ 
ness a paper marked for identification “G” and the witness stated that 
he took the paper from the files in the Multigraph Section in the 
Bureau of the War Risk in which Mr. Barrow was in charge* that 
he had also taken from the files papers marked “C ” “D ” and “E ” 
which were handed to him bv Mr. Bilbrev. 

W hereupon the following occurred: 

“Q. In examining in the files in the multigranh seetion, under 
Air Barrow s control, you may state whether or not vou were able to 

find all the files there in order. A. No I found quite a little di*- 
order. 

40 .. Mr ; O' 15 ™": 1 object to what he found in the absence of 

i defendant an ^ after this defendant had left the W T ar 

Risk Bureau. 

. Tu 16 p°^ rt: That is something that goes to the weight to he given 
to the testimony. He made an examination of the files there and 

he found a certain condition. I think it is competent and that it 
is a question of weight. 

Mr. OBrien: \ our Honor will give us an exception 9 
lhe Court: Yes. 

By Mr. Bilbrey: 

Q. W hat, if any, of the files and memoranda were missing? 

: I oh j Qci \ l T less you can S,10W sonie connection be- 
t een this defendant and those files that were missing. I think if 
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the District Attorney wants to go into that he ought to have the 
evidence of those who had access to the files, who had charge of them, 
and when they were missing. 

The Court: It is a matter of weight, and this goes in for what 
it is worth. As I understand this witness’ testimony, this defend¬ 
ant was in charge of this section. 

Mr. O’Brien: In the daytime, and another man had charge at 
night. 

The Court: The District Attorney expects to show, he says, that 
whatever took place in there, whatever Barrow did, if anything, 
looked to getting into his possession two checks with which he is 
charged with forging. Now, if Barrow conducted a scheme, while 
in that section, of manipulation of checks which successfully resulted 
in getting into his possession two checks which he is charged with 
forging, that is relevant testimony, and you may have vour excep¬ 
tion. ‘ v r 


M hereupon the witness testified that he found the files missing, 
some pay roll sheets and some cards missing, and also some time 
cards missing, which should have been kept on file; that when he 
spoke of time slips he referred to slips similar to those marked “C,” 
“D, and “E”; that when he referred to payroll sheets he meant 
sheets similar to the paper identified as “G.” 

thereupon the following occurred: 


“Mr. O’Brien: How do you know all this? 

The W itness: From the result of my investigation. I found these 
things myself. 

41 Mr. O'Brien: What you found is all right. Here is the 

paper with the check that the man is charged with endorsing, 
with the payroll all regularly found in Barrow’s desk; all the other 
evidence of prejudicing this jury. 

Mr. Bilbrey: The witness testified that this was a time sheet, that 
the results of this were taken to a payroll, which was missing, which 
had the original signatures. 

The Court: ^es, that was a computation sheet on which the com¬ 
putation of the time was figured out, or the results of the computa¬ 
tions stated, which became the basis of a pavroll. 

Mr. OBrien: I object to this witness testifying to anything that 
was told him at the War Kisk Bureau. 


By Mr. Bilbrey: 

Q. Go ahead now. A. The payroll sheets, as I say, those sheets 
that were signed by the various employees as they received their pay, 
and checked off against their names printed on the sheet, several of 
them were missing, which should have been on file, and one that will 
correspond directly with that. 

Q. You mean with “G”? A. With “G;” I did not seem to be 
able to find, although I thoroughly went over all those records my¬ 
self, worked there at night and took these things out of the files one 
by one, just to see what was there and what was not there. This 
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sped he case here of course took sometime, but there were others that 
gave me some trouble considerable more in the finding that is that 
I was not able to locate at all. 


Mr. O’Brien: I object and move the answer go out. 

The Court: I think that I will strike that out.” 

Whereupon the following occurred: 

“Q. I will ask you whether or not you produced “C,” “D” and 
“ E ” anf l “G” from the Bureau of War Risk, Barrow’s office? A 
i es. I took those out of the files in Barrow’s office myself. 

Q- I rail attention to certain initials on these “C,” “D,” and “E M 
and I>\\ B, o. k. M ho did that? A. That is Mr. Barrow’s signa¬ 
ture. I ha\e several other time slips with his signature identical 
with them. As the head of the multigraph section, he being the 
chief head of the section, he was required to marked these as having 
been o. k. d, in other words, he o. k.’d the time of the individual 
as called for on the slip. 

42 Q,. \\ as there anyone else in ehaige of the multigraph sec¬ 

tion to vour knowledge? A. No, sir. Mr. Barrow was in 
(harge of the section. At night there was a man by the name of 
Harper, who was a contract worker, and employed purely on a con¬ 
tract basis bv the day, who had charge oever the other contract work¬ 
ers at night; but he was not supervisor of the section at all as was 
Mr. Barrow. 


Mi. Bi 1 1 >i e\ . Now, if your Honor please, I offer these papers in 
evidence and ask that they be read to the jury, or rather, I might 
hand them to the jury. 

Mr. O’Brien. I think I ought to be given an opportunity to cross- 
examine the witness a little first, that is not proper to let the jury 
have these at this time. 

The Court: M hat is the ground of your objection? 

Mr. O Brien: Because this man says he produced them, he savs 
where he got them and how he got them, and all he was asked was 
‘‘Did you produce these?” 

The Court: He said he produced them from the files of the Bu¬ 
reau of Mar Risk. You will have your right to cross-examine him. 


By Mr. O’Brien: 

Q. When did you get them out of the Bureau of War Risk? \ 
Immediately when I found Mr. Barrow had disappeared and I went 
to the Bureau and started an investigation. 

Q. When did you get these papers from the Bureau of War Risk? 
A. I should say the following day or the day he disappeared - I im¬ 
mediately delved into the files. 

Q. When did vou get these particular papers? A. I should «av 
the day when I first looked for Mr. Barrow at his house. 

^ e \ were not produced at the last trial ? 

Mr. Bilbrev: T object. 

The Court: Have you finished with your examination? 
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Mr. Bilbrey: Yes. 

The Court: We are going to take an adjournment now for the 
day. Let the jury examine these and postpone your cross-examina¬ 
tion until tomorrow. Whereupon the papers marked *C,* ‘D’ and 
L, reading as follows, were offered and received in evidence: 

43 “Name: Stovall, G. H. 

Time of Arrival: Jun. 12, 1919, 4:51 P. M. 

June 12. Time of Departure: June 12, 1919, 8:28 P. M. 

To be certified by Supervisor. 


(Supervisor.) Read Instructions. (Supervisor.) 


( lerk must fill in name legibly, signing name the same as on 
contract card. Always write surname first. Failure to turn in slip 
or neglecting to sign your name thereto, resulting in loss of time, 
indicates a type of clerk that would be equally careless in perform¬ 
ing his or her duties here. This slip must be verified by Your Unit 
Supervisor, both upon arrival, and upon departure, in order to be 
of benefit to you. No corrections will be made after date stamped 
upon this slip. Time is computed from the hour and half hour only 
both upon arrival and upon departure. 


I) T \y S 1 Pa ° e f ° r timekeepers only - Hours > 3 ; Minutes, 30. 0. K. 
A A-096 (12-10-18).” 


“Name: Stovall, G. H. 

Time of Arrival: Jun. 13, 1918, 5:25 P. M. 

June 13. Time of Departure: June 13, 1919, 9:04 P. M. 
To be certified by Supervisor. 


(Supervisor.) Read Instructions. (Supervisor.) 


(’lerk must fill in name legibly, signing name the same as on 
contract card. Always write surname first. Failure to turn in slip 
or neglect to sign your name thereto, resulting in loss of time, 
indicates a type of clerk that would be equally careless in perform¬ 
ing his or her duties here. This slip must be verified by Your Unit 
Supervisor, both upon arrival, and upon departure, in order to be 
of benefit to you. No corrections will be made after date stamped 
upon this slip. Time is computed from the hour and half hour only 
both upon arrival and upon departure. 


This space for timekeeper onlv 
D. W. B. 

AA-096 (12-10-18).” 


Hours, 3; Minutes, 30. O. K. 


“Name: Stovall, G. H. 

Time of Arrival: Jun. 14, 1919, 1:40 P. M. 
Time of Departure: Jun. 19, 1919, 5:14 P. M. 
To be certified by Supervisor. 
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(Supervisor.) Head Instructions. (Supervisor.) 


Clerk must till in name legiblv, signing name the same as on 
contract card. Always write surname first. Failure to turn in slip 
or neglect to sign your name thereto, resulting in loss of time, 
indicates a type of clerk that would be equally careless in perform¬ 
ing his or her duties here. This slip must be verified by Your Unit 
Supen isor, both upon arrival, and upon departure, in order to be 
of benefit to you. No corrections will be made after date stamped 
upon this slip. Time is computed from the hour and half hour only 
both upon arrival and upon departure. 


This space for timekeeper onlv. 

I). W. B. 

AA-096 (12-10-18).” 


Hours, 3; Minutes, 30. 0. K. 


^ (Thereupon, at 3:00 o clock the Court adjourned until 

tomorrow, May 24, 1922, at 9:00 o’clock, a. m.) 

The above entitled cause came on for further hearing on May 24th 
1922, before Mr. Justice Siddons and a jurv. 

\\ hereupon John A. Lyons, a witness heretofore sworn, was re¬ 
called for further cross-examination and testified as follows: 


“By Mr. O’Brien: 

Q. Mr. Lyons, at the time of adjournment yesterday, or just be- 
foie the adjournment, you testified that you found certain papers 
payrolls, missing. Is that right? A. Yes! sir; I did. 

Q. W hat do you mean bv you found them missing? You were 
not custodian of those papers, were vou? A. I was not custodian 
of the files. 

Q. W lien did you last see those papers which you say you 
found missing in the files. Did you ever see them before? A. Im¬ 
mediately upon the disappearance of Mr. Barrow. 

Q. You saw them there after his disappearance? A. I started to 
look for them immediately thereafter. 

Q. Did you ever see them in the files? A. I could not see those 
that were missing. 

Q. Did } ou ever know that the papers vou sav were missing were 
ever in the files? A. They should have been there. 

Q. Do you know that they ever were there? A. According to the 
records that were parallel with those records, they should have been 
there. 

Mr. O'Brien: I object I want to know what this witness knows. 

The Court: Ask him if he ever saw them there. 

By Mr. O'Brien: 

• Q. You never saw them there? A. No, sir. 

Q. And you do not know whether they were ever there or not, of 
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your own knowledge? A. I know the employees could not very 
well have been paid if they were not there. 

do Q You do not know whether they were there or not do 
you? ’ 

Ti r * n ilbrey : T T °kj ec *h He said he never saw them. 

* ,u ' our ' ; , If he can connect them together. He said he never 
saw them. It does not make very much difference whether he never 
saw' them there. 

By Mr. O’Brien: 

9* 1 w . l]1 ^f k y° u how many persons were employed in that 
section A There was a considerable number. I should say maybe 

no?nii i r e !i\ 0ni P 1 °y e d 1 . n / ke ^ a y^me, so far as I can remember; 
not quite that many at night. 

Tber ® twenty employed in the daytime? A. I should 
think about that many. 

Q And who was in charge of the section? A. Mr. Barrow was 
in charge of the section? 

Q. Who was in charge of the night force? A. Well, Mr. Barrow 

was in charge of the night force as well as the day, but he_ 

Q. (Interposing:) Now, isn't it a fact that ‘Rov Harper was 
designated as night supervisor? A. Designated by w T hom? 

Q- Bv the immediate chief, Mr. Howell, I believe. A. I do not 
believe so at all. 

yon'! \° U i d r°* believ °—y° u do not know anything about it, do 

. Q 0n] y "hat somebody told you? A. The result of mv find- 
mgs. 

testify "to"' th ° reSUU ° f y ° Ur f ' ndingS ’ the Court said J^u could not 

\fr e n’n' rt : T 'ri s a question as to the basis of his knowledge 
Mr. O Bnen: How is that? 

The Court: I think he lias told you the basis of his knowledge. 

By Mr. O’Brien : 

Q. Personally you do not know' who w T as in charge there, do you? 

46 do yoU kno 'y it? A - 1 know from the records, 

tnat Mr. Harrow’ w’as in charge. 

,J’ r - O’Brien: If you- Honor pleases, there is somebody who can 
tc. tifv who was in the employ of the Goverment at that time 

for a'mfnSo^' ° ‘ S C ° Urt - If y0U wil1 J ust hold your horses 

Mr. O Brian: I object to this testimony from its very ineention 
because there is no foundation laid for it. ^ ’ 

Whereupon the witness test hied that he also interviewed Roy 
Harper; that lie believed that Roy Harper was designated by Mr. 

Harrow^as one of the contract workers and believes that Harper was 
o—3996a ^ 
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not paid more than the others; that Harper was not a supervisor; 
that lie got a statement from Mr. Harper; that he did not recall 
whether Mr. Harper said he was night supervisor; that Harper was a 
fugitive from justice, that the witness had testified in the last trial 
1 efore Chief .Justice McCoy that he did not recall testifying that his 
first call upon Mr. Harrow was in July; that, to the best of his 
recollection, he first went to the Bureau of War Risk on the 2*2nd 
dav of August, 1919; that he talked to Mr. Barrow and one or two 
of his clerks, and also Miss Roberts; that Miss Roberts was the time 
keeper; that a man named Freeman worked there, but that the wit¬ 
ness did not know whether Freeman was in charge of the files or not; 
that he talked several times to Mr. Nolan, who sometimes worked on 

the files; that he did not recollect who it was that showed him the 

file-? when he found certain papers, that he worked on the files alone 
sometimes and on some occasions had Mr. MeCahill, another agent, 
with him; that he did not recollect the name of the individual con¬ 
nected with the Division with whom he talked or whom he inter¬ 
viewed; that Miss Roberts never went over the files with him; that 
she made up the time sheets after the slips had been O. K’d by 

Mr. Barrow; that the night force was not O. K’d by Roy Harper; 

that he was not told by Miss Roberts and by Mr. Nolan that the 
night service were turned over to Rov Harper for verification 
47 and the day slips to the defendant; that the night slips were 
left in the box until Mr. Barrow arrived the following morn¬ 
ing; and that the defendant opened the box took out the slips, and 
O. K’d them; that Mr. Nolan did not tell the witness that he, Mr. 
Nolan took the slips out the box and that Roy Harper approved them 
before Mr. Barrow saw them. 

On redirect examination the witness testified that he thought 
that Miss Roberts was then in Omaha, Nebraska; that she was Mr. 
Barrow’s wife; that he did not know where Mr. Freeman was, but 
that he thought he was in the City of Washington in the Govern¬ 
ment employ; that the immediate superior of Mr. Barrow was Mr. 
Howell; that he did not have Mr. Barrow’s latest time card. 

On re-cross examination the following occurred: 

“By Mr. O’Brien: 

Q. Just a moment. Mr. Barrow was not required to state his time, 
was he, when he was employed? He was an eighteen hundred dollar 
a year clerk, was he not, as chief of the Section? A. The time of 
every employee to a certain extent was kept. It has got to be kept, 
whether he is there or not. 

Q. Did not Mr. Barrow tell you that he installed the time clock? 
A. He did not tell me any such thing. 

The Court: What is the materiality of that? 

Mr. O’Brien: He has requested time cards of Mr. Barrow. 

Mr. Bilbrev: Thev are not here. 

%/ 

The Court: The witness said he did not get the last one. 
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The Witness: They were an entirely different time card at that 
time. 

Mr. OBrien: If your Honor pleases, I renew mv motion now to 
strike out the evidence of Mr. MeCahill, and the evidence of this wit¬ 
ness, in respect to what he found to be missing, and all of his testi¬ 
mony except that he produces these papers from the files. 

Mr. Bilbrey: If your Honor pleases, I have not finished with that 

phase of the case yet, and I desire- 

48 The Court (interposing) : I overrule your motion. 

Mr. O'Brien: I ask you to allow us an exception. 

(Witness excused.)” 

M hereupon Herbert H. Howell was called as a witness for and 
on behalf of the United States, and, having been first duly sworn, 
was examined and testified on direct examination that he lived at 
407 “M” Street, N. E.; that he was chief of the Co-Ordination Sec¬ 
tion, United States Veterans Bureau: that during the months of 
May, June, July, and August, 1919, he was chief of the Adminis¬ 
tration Division of the War Risk Insurance; that at that time the 
Multigraph Section was a part of that Division, having been recently 
transferred to it; that he knew the defendant, David W. Barrow, anil 
that the defendant was chief of the Duplicating Section; that he did 
not remember seeing Mr. Rov Harper, but that he knew his name 
officially and that his official position was in charge of the night 
force; that he knew that the time of the contract workers in the 
Multigraph Section was kept from time they stamped in a stamp 
they had there; that he did not remember ever seeing them place 
their slips anywhere; that he held Mr. Barrow responsible as chief 
of the Section for everything that went on within that Section, day 
or night; that if the workers stamped their slips, they would have to 
go through a routine and receive the approval of the chief of the 
Duplicating Section and then pass on through channels to the Pay 
Officer; that the witness’s own assistants signed the witness’s name 
to papers of that character. Whereupon the witness was handed 
a paper marked ”0 1 and asked whether that would refresh his 
recollection as to the method of keeping time there and lie replied 
that the paper ”G” was a semi-monthly recapitulation of the time 
use- for payroll purposes, as he remembered it: that this was made out 
in the Duplicating Section; that he would not be able to sav whether 
he was chief of that Section in June, 1919, on his own recollection, 
but that on the date of the paper and the heading of it, he 
49 would say that he was in that he did not know whether a 
payroll sheet covering the time given on the paper marked 
‘‘G was ever filed in his Division, but that it should be there now; 
that after this payroll was made up the next step in getting the pay 
for the contract work to the Multigraph Section was in having the 
time certified and sent down to a central time office; that there it 
was put through a routine and checks issued; that he did not remem¬ 
ber the details of the routine; that deputy pay clerks brought the 
checks around and turned them over to some one person to dis- 
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tribute to the others; that at one time they required the signature of 
the persons receiving the check and that he thought that that had 
been done away with: that they now required a person to sign for 
his check; that he did not know at what time Mr. Harper left the 
office; that he did recall a visit to that office bv Mr. Lvons; that Mr. 
Barrow was there at work at the time of Mr. Lvons’ first visit; that he 
did not remember whether Mr. Barrow was there at the time of Mr. 
Lyons’ second visit; that he had seen Mr. Barrow after Mr. Lvons* 
first visit, but that he did not recollect whether he had seen Mr. 
Barrow after Mr. Lvons’ second visit. 

4 / 

On cross examination the witness testified that his name was on 
the payroll; that he did not 0. K. it personally, but that his im¬ 
mediate assistant did and signed it and the witness accepted what 
was sent to him. relying on Mr. Barrow’s indorsement that it was 
correct; that Miss Roberts was the time clerk in Mr. Barrow's section, 
that he considered Mr. Roy Harper to be in charge of night work, 
but did not rememl>er that Mr. Harper was designated as night super¬ 
visor; that it was not Mr. Barrow's duty to be there at night, unless 
there was something unusual; that he did not recall a check made 
payable to a man named Moler. who refused to take it; that one 
form was used to compute the time of night workers on the stamp 
basis and regular payroll was used for the day workers, to the best of 
his recollection; that he did not know who installed the time clock; 
that he did not know the rate at which Mr. Roy Harper was paid, 
but would say that the figures on the paper were probably 
50 correct and that this was the same rate as paid to all other 
employees; that the considered Roy Harper in charge of the 
night force under Mr. Barrow; that he did not remember whether 
a letter was written terminating Mr. Barrow's services, but he under¬ 
stood he was discharged; that he did not remember the exact date of 
Mr. Barrow's discharge. 

In reply to questions by the Court the witness testified that pay 
rolls were being used when the Multigraph Section passed under the 
witness’ control and supervision and that when those payrolls were 
completed that thereafter the payrolls belonged in the Central office 
of the Bureau, the Time and Pay office; that they did not go through 
the witness’ office at all after they had been signed; that there was 
another payroll for the night force, a typewritten paper or form, 
which was Exhibit ‘G.' 

Whereupon the witness was excused and the following occurred: 

Mr. O’Brien: Now, if your Honor pleases, T renew mv motion to 
strike out the evidence of Mr. MeCahill and the evidence of Mr. 
Lyons, except so much of the evidence of Mr. MeCahill and Mr. 
Lyons as relates to finding these papers in the lawful custody. 

The Court: What is the basis of your motion? 

Mr. O'Brien: The basis of my motion is that the District At¬ 
torney said he would connect it up and show that certain papers 
were destroyed or taken out of the files, and you reserved, on Mr. 
McCahill’s testimony, your decision, because it had not been con- 





DAVID W. BARROW VS. THE UNITED STATES. 


37 


neeted with this defendant in' any way whatsoever. Mr. Lyons 
testified, and he testified that certain papers were missing. He did 
not know that they ever were in the files. The District Attorney 
then- 

The Court (interposing): The net result of Mr. Lyons’ testimony 
on that point is that he did not find certain papers in the files. 

^ Mr. O’Brien: And now the District Attorney, Mr. Bilbrey, assured 
Your Honor he was going to connect that up. He produces"the chief 
of the division, who testifies that those papers were not kept in that 
office, and of course they would not be in the files—the payrolls; 
and that this is the payroll that was made up for the night"force, 
and that is here (indicating). Now, to let Mr. Lyons’ testimony 
stand in reference to anything else except that he found this there 
in Mr. Barrow’s division and in Its proper custody would be to let 
the inference go that something that did not exist was de- 
51 stroved. That is what he was put on the stand for, to show 
that certain papers were missing, and that they were in great 
disorder. I move to strike it out. 

The Court: So far as the matter of payrolls is concerned, the net 

f ^ ^ far given would appear to be that pay¬ 
rolls were handled by another division of the Bureau. It is true 
that Mr. Lyons said lie found that missing, but that was explained 
bv his stating he did not find them there, and if that was not the 
place of custodianship, the fact that he did not find them there is 
explained. Now, the whole matter comes to this, Mr. O’Brien, when 
Mr. McCahill was on the stand, of course, so far as this aspect of 
the matter was concerned, it had very little and standing alone, I 
think so far as Mr. McCahill\s testimony was concerned, vour motion 
would have to prevail, but we have gone a considerable step forward 
since Mr. McCahill was on the stand, and as I have said to you and 
counsel, we are trying a case which charges this defendant with the 
forgery and the uttering of two specific checks. The modus operandi 
bv which those checks were finallv issued has been gone into, for 
the purpose, as claimed by the Government, of showing that the 
defendant here, by the method employed, got those checks into his 
possession. It is necessary to have that, if it be true that he forged 
them and if it be true that he uttered them—that is the only case 
we are trying, not whetner he is guilty of some other offense as well. 
AVe may have to touch upon it, but we are not trying this man on 
any other charge than that laid in the indictment, and it seems to 
me that the net result of the testimony thus far given. Mr. McCahill’s 
testimony, is confined to an interview, as I remember it, with the 
defendant here, and afterwards the part he took in endeavoring to 
locate him. But. coupled with the testimony of Mr. Lyons, whether 
Mr. Lyons was accurate in all of his testimony or not is another 
matter- 

Mr. O'Brien (interposing): But the point I object to is this. I 
have no objection to tracing every movement that was made to get 
these checks, and show whom they were delivered to, by people who 
know about it, but Mr. Lyons’ case here, he testified to something 
which he believes, nothing that he knows about. That is the point, 
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and he believes that certain papers were missing which it now 
transpires should never have been there. 

Mr. Bilbrev: No. if Your Honor pleases. 

The Court: He did use the word “believe” several times. “I be- 
ue\e, I believe, but we all understand the looseness of speech some¬ 
times. Mr. Lyons’ testimony, so far as matters we are immediately 
concerned with, is that he did not find certain papers that he looked 

j . , , hat *he files showed evidence of disorder and confusion, 
and that he did find those three time cards, or whatever vou call 
them, bearing this O. K. of the defendant, and he did find the com¬ 
putation sheet which was made the basis, I assume—I have 

o2 not even examined them—but I assume are the two checks 
in question. 

Mr. Bilbrev: Just one, if Your Honor please. 

Mr. O Brien: There is no question about that. • 

The Court: Aerv well: I think that is competent. 

Mr. O’Brien: That is what I said when I held up this paper. 
There was no necessity for Mr. Lyons’ testimony on that point, 
because it is always hearsay. * 1 

.1 T, ‘ e . * " ,ink ' " ,at if ,le "’ants to put on witnesses and have 

them tell their story, even though there is a willingness to admit the 
facts they will testify to. he has the right to do so. 

< r ) , lil ] i cn : I [f"e admit all that was material—not all he said. 

Ine Court : If Mr. Lyons was under a misapprehension as to the 
proper depository of the payrolls, that has been developed. 

Whereupon Benjamin R. Freeman was called as a witness for 
and on behalf of the United States, and, being first dulv sworn 
testified on direct examination that he was a record clerk in the 
Duplicating Section of the Veterans Bureau and was so employed 
during the months of July and August, 1019; that Mr. Barrow wa< 
his superior there, that he had known Mr. Barrow for about eight 
years; that he did not have any conversation with Mr. Barrow about 
a paper called operator’s report for August 1st” up to August 23rd- 
that the witness was handed a paper and asked whether that was his 
signature and lie replied that it was and that the paper refreshed 
his recollection about the fact that he had some conversation with 
the defendant, Barrow, about the operator’s slips for August • that 
Mr. Barrow requested him to go to the files and get the operator's 
report, that he did so. and that the operator’s report was the work 
done by each individual operator on the Multigraph,and Mimeograph 
machines: that the papers marked for identification “C ” “P ” 
“E,” which were then shown to the witness, were not the papers the 
operators used, that the witness was employed on the day force that 
he could not say that the paper, used to refresh his recollection 
was made on August 26th, the date which appeared on it! 
•w Imt that the date was in his handwriting and that must have 
been when he wrote it; that the conversation with respect to 
the operators slips was just prior to the making of the paper in the 
same week; that he thought that he got the operators’ reports and 
gave them to Air. Barrow and that thereafter Barrow gave them to 
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him and he put them back in the files or in Ids desk; that he found 
that all the other reports were in the files; that he did not make auv 

c^'ie to the n offie C e POr H ft™ ‘.° Al,gUSt; that he believes Mr. Lyons 
came to the office and the witness went to the files and the report* 

l\!J C 1 *15 )a< ^ s ^ en *. be "eek before were missing; that the witness 
”? , {" ng ,0 do ";>'h keeping time; that he thought he knew how 
he night operators' time was made up; that the night operators 
amped the clock when they came in and when they went out thev 

Ha^O h K e, d K the a sH- , PUt „! h f ,f‘ p3 ' n ,he , box ; ,ba t thereafter M l 
per U. K d the slips; that the witness had never seen anv slins 

Mr. Harper had O K.’d; that the slips were taken o,d in the 

morning; that he thought Miss Roberts sent them down to the 

. ' ll’ 1 'l' 16 °thce counsel for defendant admitted that defendanf 
O K. d all pay rolls of the Multigraph Section defendant 

On redirect examination the witness testified that he was not in 
timecards " ,n ° ° ardS ’ that Miss Roberts "as in charge of the 

"» UniW S, "« »« *l» 

Whereupon William P. Lemon was called as a witness for and 
" beba, f of the defendant, and, having being first duly sworn was 
examined and testified on direct examination that he was Sk of 

”* '»»* '"*<• IVhereupon ZM 

"Q Have you got the records of the ease on trial? A Yes sir 

tl,?Co“,f V “ “ "“' d “'"™ "» ~ 

° 4 Air. Bilbrey; One moment, don’t tell. You can sav 

first cametoThrcourt ‘ ” ^ 1 ° bjeCt t0 ‘ VOur te,ling " b ™ R 

T, be p°[‘ rt: Jt i® a preliminary question, whether he can tell 
he' an Ml trey : 1 have JUS ‘ ““ that he ean an s«er that, whether 

th^caifct clmeio’the Couif. raSP j “ 9 ‘ y ° U m6an ab ° ut " hen 

By Mr. O’Brien: 

thi? c I ou n rt Ca was h f, C nn.9 0n A tria v n0W Was an * original indictment in 
court? *’ * ' A ' You mean "' hen it was filed in the 

Q. Yes. A. I can’t tell. 

Q. I ask the other question, was that an original indictment? 

fln J Ir v5 llbrey: I object, if your Honor pleases. It does not make 
c } difference whether it was an original indictment or another 
indictment in the nature of an amended indictment. 

xlr. O Brien: ^our Honor will permit me to say that evidence 
has been introduced of two Secret Service men here, whose testimony 
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will be argued, bears upon tbe flight of the defendant to another 
jurisdiction. 

Mr. Bilbrev: Well, what of it? 

Mr. O'Brien: I want the facts as to when this complaint was 
made against him for the first time, when the indictment was filed, 
and when the arrest was made on this case on trial. 

Mr. Bilbrey: If Your Honor pleases, the indictment would not 
show at all when the complaint was first made against him. There 
may have been complaints made for months and months before an 
indictment was filed. 

Mr. O’Brien: You can testify to the facts, if you wish. I want 
the privilege of cross-examining you, after you have been sworn. 

Mr. Bilbrey: I object to the question. 

Mr. O’Brien: I think that we are entitled to have the jury know 
when the indictment was tiled, and when the defendant was arrested. 

Mr. Bilbrey: Mr. Lemon cannot testify to when he was arrested. 

Mr. O’Brien: He can testify from the records there, because there 
was a bench warrant issued out of this Court. 

Mr. Bilbrey: Not at all, because the bench warrant might 
have been in the - 

The Court (interposing): I think I will let him testify. You 
may take it. 

By Mr. O’Brien: 

Q. Mr. Lemon, when was the indictment- 

Mr. Bilbrey (interposing) : You have answered the question. 
He asked if it was an original indictment, and that was mv objection. 

The Court: I don t know what he means bv an original indict¬ 
ment. 

Mr. O’Brien: There are cases where men are held for appearance 
in this Court, and inferior courts, and the records of this Court 
disclose that, other cases come up, where the indictment is found 
and the firse notice of this Court, or the Clerk of this Court, is when 
the Grand Jury returns an indictment. That is an original case, 
originating in this Court. 

The Court: You asked if this was an original indictment. 

By Mr. O’Brien: 

Q. Is this an original case, originating in this Court? A. I have 
an original indictment. 

Q, And what is the date of that indictment returned? 

Mr. Bilbrey: I object, if your Honor pleases. 

The Court: It speaks for itself. 

Mr. Bilbrey: It speaks for itself, and it goes into the jury room- 
and they will have it there. 

The Court: They will have it. 

Mr. Bilbrey: They will know when it was returned. 

The Court: It bears upon its face when it was presented to the 
Grand Jury. 
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Mr. O’Brien: I want to be permitted to argue as to what the 
records shows on the back of that indictment, and I do not want any 
questions about it. If this is admitted, that which appears on the 
back of that indictment can be—;— 

The Court (interposing): Show me on the back of the indictment 
what you mean. 

Mr. O Brien: Simply the record of this Court, filed, arraigned 
and plead. 6 


The Court: That indictment is the indictment in this 
ob case, as I understand, and the jury will have it in their 

jury room. 

Mr. O’Brien: I will ask one question further. Whether this case 
came to this Court on that date, and that indictment was filed? 

Mr. Bilbreey: I object to the question, if your Honor pleases. 

1 he Court: “Came to this Court?” 

Mr. Bilbrey: He says “this case.” Of course, that does not mean 
anything. 

I he Court: As I understand it, this is the only indictment charg¬ 
ing the offense that we are trying. 

Mr. O’Brien: This is the only one. 

Mr. Bilbrey: The only one, but- 

The Court (interposing): A ou have got that indictment in. 

Mr. Bilbrey: He says “a case”. A case may be in the District 
Attorneys office for months or a year before any indictment is 
found. 

57 The Court: He did not ask that question. 

Mr. Bilbrey: But he used the words “when did the case 
come to this Court?” The indictment itself is filed here, and that 
shows on its face. 

The Court: Certainly. 

Mr. Bilbrey: But lie used the term “case.” That is what I was 
objecting to. 

Mr. 0 Brien: This is a case we are trying, I presume. 

The Couit. W e aie speinding a lot of time. You have vour in¬ 
dictment. the date when it was returned is shown upon its face. 

Mr. O’Brien: And Mr. Lemon has testified that it originated in 
this Court. 

The Court: That it was an original indictment. All right. 


M hereupon Leo C. Nolan was called as a witness for and _ 

behalf of the defendant and having been first duly sworn, testified 
on direct examination that he was a clerk in the Duplicating Sec¬ 
tion in the Administrative Division in the Veterans Bureau in the 
Summer of 1919: that Air. Barrow was his immediate superior and 
that he assisted Mr. Barrow in receiving and expediting requisitions; 
that he was there in July and August, 1919; that he knew Roy Har¬ 
per; that Harper was the man in charge of the night work; that 
the time for the night force was kept by Miss Roberts; that the em¬ 
ployees stamped in as they came in in the evening and stamped 
out as they went out and the slips were put in a box on the desk 

G—399Ga 
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and in the morning Miss Roberts computed the time on the slips; 
that when Mr. Barrow hired anyone for the night force the name 
was turned over to Miss Roberts and thus she got the names for 
the time slips; that he remembered an incident concerning a Mr 
Moler, who refused to take a check; that lie went down to the watch¬ 
man s office and saw Mr. Moler and asked him if he was going to 
work and also asked him if he had come after his check and Moler 
said that he had not started to work yet and that he did not know 
he had a check coming. The witness testified that on the next 
morning he reported the incident to Mr. Barrows; and that 
Mr. Barrow seemed — and that he and the witness took the 
check for Mr. Moler up to Mr. Howell’s office and Barrow 
explained the situation to Mr. Howell. The witness testified that 
the checks for the night force were delivered to Mr. Barrow or Miss 
Roberts and they turned the checks over to Mr. Harper, who paid 

oft his night men and the men signed the payroll when thev re¬ 
ceived the checks. 

On cross examination the witness testified that Mr. Barrow inter¬ 
viewed the applicants for positions on the night force when thev 
came in: that he believed that Mr. Barrow helped to discharge 
them. The witness did not remember ever seeing Mr. Stovall. The 
witness was employed on the day force and never remained to see 
whether Mr. Harper gave out the checks to the night force; that lie 
otten left the office with Mr. Barrow on pay days or any other days; 
that the night force did not come in and get their checks before Mr. 
Barrow left; that there was a payroll that was signed by those 
people; that he had seen the same payroll and had signed it him¬ 
self; that the payroll was on a form‘bearing the employe’s name 
and that the employee had to sign opposite his name; that the pav 
lolls were not kept in his office after they were signed; that Miss 
Roberts computed the time for the night clerks and Mr. Barrow 
^ ^ ' that this was done on a sheet similar to the paper marked 
“G : that he saw Moler in the watchman’s office and the watchman 
would not let Moler pass in because he did not have a pass; that Mr. 
Barrow had gone out this time, but he talked with Miss Roberts 
about the incident then and talked to Mr. Barrow the next morn¬ 
ing; that Miss Roberts showed him the check for Moler that night; 

Miss Roberts had told him to tell the man to come up and get his 
check. 1 h 

On re-direct examination the witness testified that he and Mr. Bar- 
row went to Mr. Howell’s Office and that this man Moler, who said 
he did not have any money coming to him, was carried on the night 
pay roll as one of the men working under the supervision of Mr. 
Harper. 

o9 In response to question by the Court the witness testified 

that he did not know what the next step was in the process 
of paying the employees after Miss Roberts had computed the time 
nn a sheet similar to the one marked exhibit “G,” but that he be¬ 
lieved it was sent down to the regular time offices; that the checks 
when drawn were brought to Mr. Barrow from the regular time 
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keeper down in the time office; that the defendant would distribute 
the checks and those due to memcbers of the night force he turned 
over to Mr. Harper; that he did not know for a fact whether Mr 
Moler had been employed on the night force or not, but assumed 
he was because his name was being turned in; that the memebers 
ot the night force were first interviewed bv Mr. Barrow before they 
were employed, but the witness did not' know exactly how thev 
were placed, but believed, however, that Barrow would recommend 
the appointment of the people he interviewed. Witness was not 
sure that Barrow had authority to dismiss anyone, but that he recom¬ 
mended for dismissal; that Miss Roberts received the data upon 
which she computed the time for slips in the box, being slips similar 
to the ones marked “C ” “D,” and “E”; that Miss Roberts computed 
t le time between arriving and departing; that no computation sheet 
went out of the office for the purpose of having checks made up; 
that Mr. Barrow did not 0. K. them. In reply to questions bv Mr. 

( Bnen the witness testified that Mr. Barrow’s O. K. merely meant 
that the computation on the sheet was correct; that Mr. Barrow O 
K. d this every day. 

1 hereupon H. B. Fields was called as a witness for and on be¬ 
half of the defendant and having been first dulv sworn, testified on 
direct examination that he was a United States Marshal and was on 
dut> in the Chief Justice Court when this case was last tried - that 
lie heard the testimony at the previous trial and heard Mr Cates 
testify, but that lie was not certain Mr. Cates testified he fitted both 
shoes; that the witness, Cates, at the previous trial was asked if 
there was anything the matter with Barrow’s feet or ankles 
and that Mr. Cates then testified that Barrow had a swollen 
or enlarged ankle; that Cates -aid that if he would fit a shoe 
on a man with a wooden foot he would know it. 


Whereupon Herbert H. Howell was called as a witness for and 
on k la of the defendant and having been heretofore sworn, re¬ 
sumed the stand and testified on direct examination that in 1919 he 
was the immediate superior office- of Mr. Barrow; that he remem¬ 
bered an occurrence when Mr. Barrow and Mr. Nolan reported to 
the witness an irregularity about a check of a man named Moler- 
that Mr. Lyons had been working on the case of these possible irregu¬ 
larities in the Duplication Section for a week or more before this 
incident was called to the witness’ attention; that Mr. Barrow re¬ 
ported the matter to the witness and the witness retained the check; 
that it was a check for an amount supposed to be on the payroll - 
that the witness did not recall if in the investigation down'there 
any fraudulent checks were issued on the day payroll to his knowl¬ 
edge. but that all the checks which Mr. Lyons were investigating 
so far as the witness knew, were on the night payroll 

On cross examination the witness testified that the people who 
worked on the day force were on what was known as the “annual 

roll and that the ones who worked at night were “contract workers’’ 
on an hourly basis. 



44 


DAVID W. BARROW VS. THE UNITED STATES. 


On re-direct examination Mr. Howell testified that he did not re¬ 
member another check of a man named Newman being turned 
back, but that he did remember the name Newman and knew that 
Newman was related to some other man in the Duplicating Section; 
that the witness did not remember that Newman was related to Roy 
Harper. The witness did not remember that Newman refused to 
take a check. 

Whereupon the witness was excused and the Court adjourned until 
12:20 p. m. of the same dav. 

The Court re-convened at 12:20 p. m. of the same day and the 
following proceedings were had: 


fil Da\id \\ . Harrow, the defendant, was called as a witness 

for and on his own behalf and having l>een first duly sworn, 
was examined and testified on direct examination that he was thirty- 
nine years of age; that he had resided in Omaha, Nebraska, for 
fourteen months; that prior to his residence in Omaha, Nebraska, he 
resided in Washington, I). C., and had resided here for about three 
years; that during June and July, 1919 he was chief of the Dupli¬ 
cating Section of the Bureau of War Risk Insurance; that there were 
about ten to twelve people employed there when he first took charge 
and the Section was finally enlarged to about thirty-five or forty; 
that there were two forces, a day force and a night force; that 
Roy Harper was in charge of the night force and was designated 
as supervisor of the night force; that Roy Harper received more 
compensation than any one else on the night force; that the night 
force were employed on a contract basis; that when the defendant 
was first put in charge of the Section the time for the night force 
was kept in a book, each operator came in and signed on a book the 
time that he had reported: that the defendant tried to have a time 
clock installed and finally succeeded: that the time was kept on 
cards which the men stamped when they came in and when they 
went out; and that the cards were deposited in a box from which 
they were taken by Miss Roberts, who computed the time and 
handed the computation to the defendant for verification; that the 
defendant would go over the cards and verify the figures and if 
found 0. K., the defendant would put his initials on them; that 
"hen the defendant put his signatures on these tickets ho was merely 
verifying the figures, the computation; that the tickets were made 
out by Miss Roberts over night from a list of men on the night 
force; that Miss Roberts got the information to make out the tickets 
from the time roll, from a book containing a record of all employees, 
both night and day; that the names were entered in that bonk by 
the time clerk; that the defendant had a recollection of Mr. 
fi2 Sto\all working in the Section, but did not have anv recol¬ 
lections as to the definite date when Stovall left. The de¬ 
fendant did recollect that Mr. Stovall worked there on two different 
occasions, that Stovall did not work every night; but —*■ every night; 
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that he did not work regularly; that the defendant relied on the 
time slip as evidence that Mr. Stovall was working; that when the 
payroll was made up by Miss Roberts and the defendant had 0. K.’d 
it, the payroll went to the general time office and that there checks 
were made out for everyone in the defendant’s Division; that Miss 
Roberts usually went down to the general time office and got the 
checks; that she would pay off the day employees and checks for 
the night workers were turned over to Mr. Roy Harper for distribu¬ 
tion; that the defendant had at several times handled checks for the 
night force; that the defendant did not visit the Saks Shoe Store 
in 1919; that the defendant did not buy a pair of shoes from Mr. 
Cates; that the defendant did not cash either of those checks at 
Saks; that the defendant did not indorse either of these checks; 
that the first time the defendant saw the checks marked “A” and 
“B” was at the last trial, about six weeks previous; that the de¬ 
fendant heard Mr. Cates testify that he could not have fitted shoes 
to a man without knowing that he had a wooden leg; that Mr. 
Cates testified that the man who wrote the signature on the check 
in his presence had a swollen ankle and that he had difficulty in 
fitting the man; that the defendant had an artificial leg. 

Whereupon the following occurred: 

“Q. I will ask you how long you have had an artificial limb? 
A. Since 1907. 

Q. I will ask you to exhibit that limb to the jury. 

(The witness does so.) 

“Q. Where is the leg amputated? A. About seven inches below 
the knee. 

63 Q. What is your custom when you buy a pair of shoes? 

Mr. Bilbrev: If Your Honor pleases, I object to what his custom 
is. 

The Court: That is not important. 

Mr. O’Brien: This man has testified that he fitted a shoe on the 
other foot. 

The Court: The defendant has said that he never bought a pair 
of fhoes there. 

Mr. O’Brien: I think T have a right to show the jury- 

The Court (interposing): What his custom was? 

Mr. O’Brien: What is the custom generally of men with artificial 
limbs, whether or not thev ever trv on a shoe on an artificial limb. 

%j 

The Court: He says he never bought shoes and never was there. 

Mr. O’Brien: I understand that, but there is a further fact that 
the jury ought to consider, and that is whether or not a man with 
an artificial limb, for the purpose of giving such weight as they may 
deem proper to Mr. Cates’ testimonv, whether or not a man with an 
artificial limb would try a shoe on the artificial limb. Mr. Cates has 
testified this time that the man tried a shoe on the other foot and 
fitted it himself. Now, I want to show by this witness that he never 
tries a shoe on an artificial limb. 
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The Court: Really, I cannot see the relevancy of it. He has said 
that he was not there and never bought a pair oY shoes there. 

Mr. O Brien: I will ask to be allowed an exception. 

The defendant further testified that he had no* knowledge of ever 
paying oft Mr. Stovall; that he did not recollect ever handling any 
checks of Mr. Stovall; that it had at first come to his knowledge that 
there were some irregularities with the payroll when Mr. Stovall 
came to the office; that it had next come to his knowledge when a 
check was issued to a man by the name of Moler and Moler claimed 
that he had not worked there; that this incident was about a week 
after Mr. Lyons visited there; that the defendant took the check to 
Mr. Howell's office; that the defendant’s discontinuance of 
64 service in the War Risk dated from September 19; that that 
discontinuance was by letter; that the latter was dated in 
November. 

A copy of the letter was produced and offered in evidence without 
objection. 


On cross examination the defendant testified that he had known 
Mr. Roy Harper about nine months; that Mr. Harper was not work- • 
ing for the War Risk Bureau when the defendant went there; that 
the defendant did not employ Mr. Harper; that the defendant em¬ 
ployed some men. but not all of them, that he discharged all of 
them; that the defendant employed Mr. Stovall, but had no* recol¬ 
lection of ever discharging Mr. Stovall; that the employees were 
given identification cards; that the identification cards had the sig¬ 
nature of the employees, but not the photograph; that Miss Roberts 
was employed in the Division after the defendant went there; that 
Miss Roberts was on the annual roll; that the defendant did not 
employ Miss Roberts; that defendant did not employ anyone on the 
annual roll that Mr. Berry, who was then chief of the Section, em¬ 
ployed Miss Roberts and designated Mr. Harper as the night super¬ 
visor; that the defendant, while he was chief, was responsible for 
both the day and night forces; that Miss Roberts made out the 
tickets which had been designated “C,” “D” and “E”; that she made 
them out from a record of the personnel; that the defendant when 
he hired an employee gave Miss Roberts the employee’s name; that 
he gave her Mr. Stovall’s name and she entered it in a book; that 
when an employee was discharged by the defendant, he notified Miss 
Roberts and sent a notification to the Personnel Division, Mi ss Rob¬ 
erts is now defendant’s wife; also that Miss Roberts made up a com¬ 
putation sheet such as “G” every two weeks just prior to pay day 
and thereafter payroll sheets were made up in the defendant V office 
similar to sheets which were then presented to the defendant by the 
attorney for the United States and marked for identification “H,” 
“I,” “J,” and “K”; that the signatures of the persons receiv- 
65 ing checks were written on these sheets at the time the check 
was received; tha- the sheet was thereafter kept on file in 
the office: that the defendant was not positive in what office it was 
kept on file; that there was a duplicating payroll and one sheet was 
kept in his office and one sent to the time clerk’s office, to the best 
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of his recollection; that there would be no ticket unleess a man’s 
name appeared on the roll; that it was necessary for Mr. Moler, or 
someone in Mr. Moler’s place, to have stamped the time clock before 
a check would have been made out payable to Moler; that the de¬ 
fendant did not remember whether or not he employed Moler; that 
the defendant did not see Mr. Moler and did not know whether he 
was on the roll and working or not; that the defendant appointed 
some men to the night force on the recommendation of Mr. Harper 
and the defendant never saw the men. 

The paper marked for identification “M” was handed to the de¬ 
fendant and he stated that Mr. Harper’s handwriting and picture 
appeared on the paper; that from the defendant’s recollection of 
Mr. Harper’s writing, the writing on the paper was very much like 
Harper’s signature; that the defendant received a letter from the 
Treasury Department, which was dated in November, and was re¬ 
ceived by the defendant after he returned from Omaha, Nebraska; 
that he left for Omaha in the early part of September, 1919; that 
he only remembered seeing Mr. Lyons at the War Risk Bureau on 
one occasion and that that was before the Moler incident; that the 
writing “Roy Harper” on each of the sheets designated “H,” “I,” 
“J,” and “K” looked very similar to Roy Harper’s handwriting as 
the witness remember- it; that the witness left the Bureau about the 
first or second of September without tendering his resignation; that 
at the former trial Mr. Cates was asked whether or not he fitted shoes 
on both the defendant’s feet; that Mr. Cates testified that he had put 
the shoes on both the defendant’s feet; that Mr. Cates said he would 
not be able to fit a shoe on an artificial foot without detecting it and 
that Mr. Cates said he had fitted a pair of shoes on the man and had 
difficulty in fitting him; that the man complained of a 
00 swollen ankle. 

Whereupon the following occurred: 

“Q. I will ask you to look at the writing of ‘A’ and ‘B,’ and tell 
me whether or not that is Mr. Harper’s handwriting? 

Mr. O’Brien: I object. We do not have to prove whose hand¬ 
writing, it is, your Honor. 

A. 1 cannot say. 

•j 

Mr. O’Brien: We do not have to prove whose handwriting it is. 

The Court: He savs he cannot sav. 

4/ %. 

By Mr. Bilbrey: 

Q. He said he knew Mr. Harper’s handwriting. I just merely 
wanted to find out whether it was or not. You can go and argue that 
this is Mr. Harper’s handwriting. 

Mr. O’Brien: You know that what you have asked is improper, 
and I move that a juror be withdrawn on account of the improper 
conduct of the District Attorney. 

The Court: No, the jury understands that. 
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Mr. O’Brien: I am not going to argue whose handwriting it is. 
I do not know, and I do not think that vou do. 

Mr. Bilbrev: That is all. 

Redirect examination. 

By Mr. O’Brien: 

Q Mr. Bilbrev asked you when you went away from here in Sep¬ 
tember, 1919, where did you go? A. Omaha. 

Q. When did you next come back to the District of Columbia? 
A. In January, 1920. 

Q. How long did you remain in the District of Columbia at that 
time? 

Mr. Bilbrcy: I object. 

A. March 1, 1921. 

Mr. Bilbrev: I object. One moment. What is the purpose. 

Mr. O’Brien: Why? 

Mr. Bilbrey: What is the purpose of the examination? 

07 Mr. O’Brien : Y on are trying to make it appear that 

this man was a fugitive all this time, and I want to show 
the facts. 

Mr. Bilbrey: Tie said he came back when he was arrested, if 
Your Honor pleases. 

The Court: I understood him to testify that he was brought back 
under arrest. 

By Mr. O’Brien : 

Q. Were you arrested for this offense at that time? 

The Court: I do not think you ought to go into that. 

Mr. O’Brien: I want to go into it now; he has opened it. 

Q. You were brought here under arrest? 

Mr. Bilbrey: One moment. 

Mr. O’Brien: Oh, no, you can not have it appear that this man 
was a fugitive for three years, when he was in this city. 

The Court: Oh, no. 

Mr. O’Brien: Before this charge was made against him. 

The Court: I am getting very tired of these colloquies between 
counsel. If you have anything that you wish to say, you must ad¬ 
dress the court. 

Mr. O’Brien: The facts are- 

The Court (interposing): He has testified that he left here and 
went to Omaha, either September 1st or September 2nd. 

Mr. O’Brien: Yes. 

The Court: And I understood him to testify that he was brought 
back in the following January, I think he said. 

Mr. O’Brien: Yes. 
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The Court: Under arrest. 

The Witness: But mot on this charge, your Honor. 

Mr. 0 Brien: I will let it go at that, because the record will show 
that he was not arrested on this charge at this time. 

The Court: If he did not say so, do not let us have any misunder¬ 
standing about it. 

By Mr. O'Brien: • 

68 Q. Were you arrested on this charge? A. No sir. 

Mr. Bilbrey: One moment. 

The Court: We were — talking about any charge—I said I under¬ 
stood the defendant to say—now, if I am wrong about it, let us have 
it corrected now—I understood him to say that he left Washington 
for Omaha September 1st or September 2nd and returned when ar¬ 
rested in Omaha and brought back. 

Mr. O’Brien: Cor rect. Now, 1 asked if he was brought back- 

Mr. Bilbrey (interposing): One moment. 

The Court: Let the question be put. Do not answer this. 

By Mr. O’Brien: 

Q. Were you arrested on this charge when you came back in 
January? 

Mr. Bilbrey: I object, if your Honor pleases. 

The Court: Objection sustained. 

Mr. 0 Brien: I will ask to be allowed an exception. 

Q. When did you first have notice of this charge against you? 

Mr. Bilbrey: One moment. I object, if your Honor pleases. 

The Court: Sustained. 

Mr. O'Brien: 1 will ask to be allowed an exception. 

Q. Isn't it a fact that you remained in this jurisdiction from, 
January 1920, for a period of a year, and no indictment was found 
against you on the charge of which you were arrested? 

Mr. Bilbrey: I object, if your Honor pleases. 

Q. (Continuing:) That you were told—wait until I finish my 
question—and that you were told by counsel that you were at liberty 
to return ? 

Mr. Bilbrey: I object. 

Mr. O’Brien: And that you- 

Mr. Bilbrey (interposing): One moment, Mr. O’Brien. 

By Mr. O’Brien: 

Q. (Continuing:) —and wasn’t it thereafter that you got notice 
of these checks and this charge against you? 

7—3996a 
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Mr. Bilbrey: Are you thought? 

Mr. O’Brien: Yes. 

09 Mr. Bilbrey: I object, if your Honor pleases, to all of that 
question. 

The Court: Sustained. 

Bv Mr. O’Brien : 

<0 Q. W hen were you arrested in connection with the case on 

trial? 

Mr. Bilbrey: I object, if your Honor pleases. 

The Court: Sustained. 

Mr. O’Brien: Then I will offer the record of the Court on that 
point. 

The Court: Is that your offer now? 

Mr. O’Brien: Yes, I offer to introduce the record of the Court on 
that point. 

The Court: As to what? 

Mr. O’Brien: As to when he was arrested for the charge that he 
is now being tried for. 

The Court: Well, what is the object of that? 

Mr. O Brien: 1 be object of that is that the District Attorney 
has tried to get it into the minds of this jury, that will argue to this 
jury that he tied to escape this prosecution in this case, when the 
fact is that he was not arrested in this case until this very year, 
and that he had no notice of it. 

The Court: That is the purpose of your offer? 

Mr. O'Brien: Yes. 

The Court: The objection is sustained. 

Mr. O’Brien: I will ask to be allowed an exception. 

The witness further testified that his immediate chief was Mr. 
Berry, thereupon the following occurred: 

Q- I will ask you as late as November, 1920 a year after this 
ci(uirence, whether or not Air. Berrv gave vou a letter of recom¬ 
mendation? A. He did. 

Mr. Bilbrey: One minute. 

Q. which he >et forth your duties in the W ar Risk and com¬ 
plimented you on them? A. He did. 

Mr. Bilbrey: One moment. I object, your Honor. 

The Court: That is improper. The objection to the question 
is sustained, and the answer which the witness gave is stri-ken 
out. and the jury, of course, will disregard that entirely. 

In response to questions by the Court the defendant testified that 
he did not believe he told anvbody in the War Risk when he left that 
he was going away; that he believed he was under two weeks’ 
71 leave of absence at that time; that he had an application in 
for an absence at that time; that had been pending; that he 


DAVID W. BARROW VS. THE UNITED STATES. 


51 


had been unable to get away because they were so busy; that the 
leave was to take effect about September ist; that Mr. Howell was 
his immediate chief; that Miss Roberts left the employ sometime in 
December, 1919. 

Whereupon the witness was excused. 

Whereupon the following occurred: 

“Mr. O’Brien: Now, if your Honor pleases, I offer in evidence the 
record of the case now on trial, Criminal No. 38213. and ask for 
a ruling of the Court as to whether I may read the docket entries to 
the jury. 

The Court: I suppose the offer is made for the reason you stated 
a little while ago? 

Mr. O’Brien: Yes. 

Mr. Bilbrey: I object, if your Honor pleases. 

The Court: Yes. 

Mr. Bilbrev: But I would really like to have my reasons for 
objecting appear on the record. 

The Court: State them. 

Mr. Bilbrev: I do not want to state them in front of the jury. 

The Court: I think you are getting a little too timid about what 
we should say in front of juries here. 

Mr. Bilbrev: All right. 

The Court: I think our Washington juries are very sensible men. 

and they are not going to take as testimony the statements made 

by counsel here for reasons assigned. T am not afraid of it. State 

vour reasons. 

%/ 

Mr. O'Brien: I object to Mr. Bilbrey stating anything that is 
immaterial to this case. 

The Court: Mr. Bilbrey has made an objection to the admission of 
certain testimony which you have offered, and now he has a right 
to state the reasons for his objection, and the Court is entitled to 
hear them. Now, state them, Mr. Bilbrey. 

Mr. Bilbrey: My ground of objection, if your Honor pleases, is 
this, and that this man was arrested and brought back here on 
another case, and naturallv he would not be arrested in two cases at 
the same time, because they had been looking for him on both cases, 
and necessarily when one warrant of arrest is served on him, 
72 they would not desire to serve another. 

Mr. O’Brien: Now, I move that a juror be withdrawn on 
account of the imporper conduct of the District Attorney. I want 
to show that this man was never prosecuted on this charge, and that 
he stayed here for a great length of time and never knew anything 
about it until I, his counsel, told him that the statute had run and 
it was too late for the District of Columbia to indict him on that 
charge, and that he then left the jurisdiction. 

The Court: I do not understand that there is any claims here that 
Mr. Barrow, if he did leave Washington after he was brought back, 
is claimed to be in flight, 

Mr, Bilbrey : No, if your Honor pleases. 
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The Court: And all of this occurred—if he was brought back 
here to ashington, if there was some other charge pending against 
him, that he was admitted to bail in that charge, and then he was 
free to go and come after that. 

Mr. Bilbrey: Absolutely. 

The Court: It is immaterial. 

Mr. Bilbrey: It is immaterial. 

1 he Court: The whole question we are concerned with is whether 
or not this man forged the two checks stated in this indictment and 
uttered them. One of those checks purports to be dated June 21 
1919, and the other August 6, 1919. Whether or not he had pos¬ 
session of those checks and whether or not he did forge them, and 
whether or not he did utter them at or about the time they were 
issued, and whether or not there was an investigation started about 
that time which resulted in this charge being preferred finally, 
whether or not as an evidenciarv fact, if it be a fact, that Mr. Barrow,’ 
learning that there was an investigation going on fled—those are the 
questions here. There is evidence tending to show that, evidence 
for the jury to pass upon, and I shall not accept in evidence the 
record of the subsequent proceedings relating to this charge. 

Mr. OBrien: Notwithstanding the fact, your Honor, that no pro¬ 
ceedings—that the man was back here in the jurisdiction and that 
no proceedings of any kind were brought against him until his bail 
was released, and that these checks he is now being tried for the 
first entry in any place- 

Mr. Bilbrey (interposing): Now, if your Honor pleases- 

The Court (interposing): You are attempting to get in some¬ 
thing that I ruled out. I have heard your reasons for it. I have 
heard the objections to it, and I have ruled. You may take your 
exception. J 

0 Brien: I think I should be entitled to put forth an- 
tS other reason, to test the credibility of the witnesses who have 
testified to his signature, and to the investigations. 

The Court: I have ruled. 

Mr. O’Brien: Thev are entitled- 

The Court (interposing): I have ruled. 

Mr. OBrien: They are entitled to know that for a period of two 
vears- 

The Court (interposing) : I have ruled. You have introduced 
and entered in evidence the date when this indictment was returned, 
the indictment that we are trying. There is evidence here tending 
to show—among which is the evidence of Mr. Barrow—that he left 
here on September 1st or September 22nd of 1919, and was brought 
back the following January under arrest, and then you have the 
fact that this indictment was returned here on July 25," I think it is 

1921. The date is a little blurred. We are not" goin- into it anv 
further. J 

Mr. O’Brien: Just a moment. I do not think vour Honor has 
caught my point. 

The Court: Oh, yes, I have. 

Mr. O’Brien: My point is this, that he was not arrested on this. 
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charge, and this records shows that he was subsequently arrested in 
Omaha on this charge as late as January of this year. 

The Court: I understand you entirely. 

Mr. O’Brien: I think the jury ought to have that. 

The Court: No. I understand your point and I understand you 
think that jury ought to have it, and the Court is not of that opin¬ 
ion, and for the reasons stated I will sustain the objection, and you 
may have your exception. 

Mr. O’Brien: I will ask an exception.” 

Whereupon the defendant closed his case and the Government in 
rebuttal called Herbert H. Howell, a witness heretofore sworn, 
who resumed the stand and testified on direct examination that it 
might be true that the defendant, Barrow, made application prior 
to September 1st, 1919, for two weeks’ leave of absence, but that the 
witness felt positive that he did not 0. K. it before Barrow left on 
his leave. The witness stated that is on September 1st or 2nd Bar- 
row did go away and there had accured to him any annual leave, 
that would be credited on his time when he was discharged 
74 that this depended on the nature of his discharge; that if he 
was discharged without honor, leave might not be allowed, 
but in ordinary circumstances of discharge accrued annual leave 
would be allowed and Barrow’s leave ran him up until, the witness 
believed, including the 19th of September, and on such a discharge 
as shown to the witness, the defendant would be allowed his annual 
leave. On cross examination the witness testified that he felt sure 
he had not O. K.’d the leave, but that he did not know whether the 
leave had been credited on the discharge. Witness testified that in 
the routine of the Bureau he would say that accured leave would be 
allowed to one discharged from the service on that type of a dis¬ 
charge; that the discharge was not an honorable discharge, but was 
a routine discharge; that it was the form of a letter that is sued 
when the services are no longer required. 

Whereupon John A. Lyons, a witness heretofore sworn was re¬ 
called in rebuttal on behalf of the United States and testified that 
the papers marked for identification “H,” “I,” “J,” “K,” and “L” 
were found by him in the Duplicating Section of the War Risk Bu¬ 
reau and the payrolls that he had testified were missing were similar 
to the ones found. Whereupon the papers heretofore referred to as 
‘G,’ ‘H,’ T,’ ‘J’ and ‘K,’ were offered and received in evidence and 
read as follows: 
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76 Pay List for Period June 21, 1919. 

To-> Deputy Pay Clerk,-Division. 

From Miss Roberts, Time Clerk, Duplicating Section. 


Name. 

Barrow, D. W. 

Beard, Alta E. 

Grigsby, E. G. ... 
Halter, Geo. L. ... 

Harper, Roy. 

Hindman, Earl . .. 
Hoffman, John J. . 
Kuntz, Henriett ... 
Lunde, John A. .. 
Lupton, Josephine 
Myers, Vernon S. . 
Parker, Ralph E. . . 
Peterson, Earnest P 
Pheil, Emiel Kraft . 
Quirk, James J. .. 

Ricks, Lewis. 

Sehul, John H. 
Smith, Effie C. F. . 
Solomon. Herbert . 

Stovall, C. H. 

Stroman, Frank E. 
Walker, Harold L. . 

Received by 


(List all returned checks on reverse side.) 


Signature. 

,D. W. Barrow. 
.Alta L. Beard. 

E. G. Grigsby. 
.Geo. L. Halter. 
.Roy Harper. 

.Earl Hindman. 
.John J. Hoffman. 
Henriett F. Kuntz. 
John A. Lunde. 
Josephine Lupton. 
.Vernon S. Myers. 
Ralph E. Parker. 
.Ernest P. Peterson. 
Amiel Kraft Phiel. 
James J. Quirk. 
.Lewis Ricks. 

John H. Schul. 
.Effie C. F. Smith. 
Herbert Solomon. 
G. H. Stovall. 
.Frank E. Stroman. 
Harold L. Walker. 


Supervisor. 
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Pay List for Period July 7, 1919. 

To--, Deputy Pay Clerk,-Division. 

1 rom Miss Morse, Acting Time Clerk-Unit or Section. 

^ ame * Signature. 

Barrow, D. W.D. W. Barrow. 

Beard, Alta.A. L. Beard. 

Grigsby, E. G.E. G. Grigsby. 

Halter, Geo. L.Geo. L. Halter. 

Harper, Hoy.Hoy Harper. 

Hindman, Earl .Earl Hindman. 

Hoffman, John J.John J. Hoffman. 

Kuntz, Henriett.Henriett F. Kuntz. 

Lunde, John A.John A. Lunde. 

Eupton, Josephine.Josephine Lupton. 

Myers, Vernon S.Vernon S. Myers. 

Parker, Ralph E.Ralph E. Parker. 

Phiel, Amiel Kraft,. 

Quirk, James J.James J. Quirk. 

Ricks, Lewis.Lewis Ricks. 

Schul, John H.John H. Schul. 

Smith, Effie, C. F.Effie C. F. Smith. 

Solomon, Herbert.Herbert Solomon. 

Stovall, C. II. . . ..G. H. Stovall. 

St roman, Frank E.Frank E. Stroman. 

Watt, Albert .Albert Watt. 

Received by HENRY JONES, 

Supervisor. 

(List all returned checks on reverse side.) 

77 Pay List for Period July 22, 1919. 

To-, Deputy Pay Clerk,-Division. 

From Miss Roberts, Time Clerk,-Section. 

Name. Signature. 

Doolan, Elmer.Elmer Doolan. 

Firor, Raymond .Raymond P. Firor. 

Grigsby, E. G.'.E. G. Grigsby. 

Halter, Geo. L.Geo. L. Halter. 

Lunde, John A.John A. Lunde. 

Harper, Roy.Roy Harper. 

Myers, Vernon .Vernon S. Myers. 

Ricks, Lewis .Lewis Ricks. 

Solomon, Herbert .Herbert Solomon. 

Smith, Effie.Effie Smith. 

Stovall, G. H..G. H. Stovall. 

Kuntz, Henriett .Henriett Kuntz. 

Received by -, 

Supervisor. 

(List all returned checks on reverse side.) 

8—3996a 







































58 


DAVID W. BARROW VS. THE UNITED STATES. 


Pay List for Period Aug. 7, 1919. 

To C. Topliff, Deputy Pay Clerk,-Division. 

From-, Supervisor,-Unit or Section. 


Name. 


Signature. 


Doolar, Elmer . . 
Firor, Raymond 
Harper, Roy .... 
Hindman Earl . . 
Kuntz, Henriett , 
Lunde, .John . . . 
M vers, Vernon . 
Ricks, Lewis 
Smith, Ettie 
Solomon, Herbert 
Stovall, G. II. 
.Jones, Henry . . . 
Hirsohman, John 
Oulahan, Joseph 
Sullivan, .Joseph . 
Watt, Albert . . . 
Sibley, Frank J. 
Quirk, James . . . 


.Elmer Doolan. 
^Raymond Firor. 
..Roy Harper. 
,Earl Hindman. 

John A. Lunde. 
.Vernon Myers. 
Lewis Ricks. 


Herbert Solomon. 

G. H. Stovall. 

Henrv Jones. 

Hirschman John. 

Joseph J. Oulahan. 

Joseph Sullivan. 

Albert Watt. 

Frank J. Siblev. 

%/ 

Paid on Supp. 


Received by 


(List all returned checks on reverse side.) 


> 

Supervisor. 


78 On cross-examination the witness testified that everyone of 

these sheets which he said he found in Barrow’s office ap¬ 
peared with what was presumed to be G. H. Stovall’s signature. 

Whereupon Garrett H. Stovall, a witness heretofore sworn, was 
recalled in rebuttal for and on behalf of the United States and 
testified that the writing “G. H. Stovall” on the paper marked “H,” 
“I,” “.J,” and “K" was not his handwriting; that he was not em¬ 
ployed in the Multigraph Section at the time those papers were dated. 
On Cross-examination the witness testified that when he was em¬ 
ployed there he received his checks from Roy Harper; that he had 
lived at 1116—9th Street; that he was not acquainted with Mr. 
Hoffman. Whereupon the witness was excused and the Government 
rested. 

After argument by counsel the Court directed that the jury return 
a verdict of not guilty on the fourth count. 

“The Court (Mr. Justice Siddons): Gentlemen of the jury, this 
indictment contains four counts. Two of them charge the crim- of 
forgery as to the checks that are set forth here, one for $8.40, the 
other for $32.70. The remaining two counts of the indictment 
charge the defendant with having uttered, in the language of the 
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law—that is, passing—these checks said to be forged and known by 
him to be forged. 

“Now. for good reasons, the fourth count of this indictment, 
which charges this man with the uttering and passing of the check 
for the larger amount, is withdrawn from your consideration. You 
will return a verdict, if it has not already been returned, and I notice 
that there is no record entry of an acquittal on this fourth count. 

“Mr. O’Brien: But there was a direction. 

“The Court: I understand there was. 

“Mr. O’Brien: There was no question about it. 

The Court: Then I think the time has come when there should 
be a formal judgment entered, so the Court instructs you that you 
will return a verdict of acquittal on this fourth count, whatever may 
be the conclusions which you reach as to the remaining three, the 
two charging forgery of these respective checks, and the third 
charging him with the crime of uttering and passing the first of 
the two, the smaller check. 

79 “Now, I am not going to repeat those fundamental prin¬ 

ciples, of the law that counsel for the defendant stated to 
you correctly enough, which he amended when I corrected him, in 
his argument to you. Those fundamental principles, of course, will 
be your guide. The presumption of innocence, the burden of proof 
and where it rests. You must be convinced beyond a reasonable 
doubt, and perhaps sometimes there are those sitting on juries who 
think that a reasonable doubt is any doubt. A reasonable doubt is 
not a capricious doubt, not the result of a caprice, not something 
that the jury should look for, but a reasonable doubt is one that 
arises very naturally in the minds of the jurors or in the mind of a 
particular juror, when, on a calm, dispassionate view of all the 
evidence which they have been listening to, a doubt of the defend¬ 
ant’s guilt naturally arises. When that occurs, you have a reason¬ 
able doubt, and when a reasonable doubt of that kind arises, the jury 
is entitled to acquit, because they must have been convinced beyond 
a reasonable doubt of the guilt of the one accused of crime; 

“In this case—I address myself most particularly to the two counts 
charging forgery of these two checks, one for the $8.40, or what ever 
it may be, and the other for $32.70; I do not understand that it is 
claimed by the prosecution that anybody saw this man sign those 
indorsements. 

“Mr. Bilbrey: Mr. Cates testified that he signed the indorsement 
to the $8.40 check in his presence. 

“Mr. O’Brien: Yes, if your Honor pleases. 

“The Court: That is the one with the C. H. and G. H. and so 
on ? 

Mr. Bilbrey: Yes. 

The Court: Then there is that piece of evidence as to one of the 
indorsements on one of the checks, I have forgotten which one of 
the two it is, but you will recall, gentlemen of the jury. 
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“As a rule, you know, when a crime of this kind is committed, 
it is not done in the open and in the presence of people. It is done 
under cover. It is not likely that a man or person intending to com¬ 
mit the crime of forgery does it where it can be seen or observed; 
that if he is reasonably discreet, he does it where it is not observed. 

My attention has just been called to the fact that in the case there 
is, so far as I can recall, no direct evidence that this man signed those 
indorsements, excepting as to the second one. Now, who signed the 
other? You have heard the testimony in the case, offered on behalf 
of the prosecution there, and the testimony on behalf of the defend¬ 
ant, including the defendant’s own testimony. Now, I want to sug¬ 
gest to you, without undertaking to review their testimony, but 1 
want to make a simple suggestion to you, which is applicable not 
only in connection with this case, but in jury service in these crimi¬ 
nal cases generally at all times. Where we have a case that is made 
up of circumstantial evidence, that is, not the evidence of eye wit¬ 
nesses, as to the ultimate fact or facts to be proved, examine the 
testimony with a view to seeing whether or not it dovetails, 
80 whether it harmonizes, whether it fits in in such a way that 
there results a chain of evidence that convinces; that very 
frequently, where they do that, where they are troubled about a mass 

testimony, so far as possible recalling iti as they listened to it, 
arrange it in their minds to say whether or not it does dovetail and 
fit in. 

‘‘for instance, take this case. I am not suggesting or in what I 
say to you in this connection in the slightest degree intimating any 
opinion to you as to my views of the testimony—I do not intend to 
do it and I do not think I shall—there is testimony here tending to 
show that this defendant was at the head of this organization in the 
Veterans' Bureau, this particular division, the duplicating division 
or whatever it is called; that the performance of his duties took place 
during the day; that there was a sort of overseer or someone in 
charge of the night force. There is testimony tending to show that 
everybody on the day force was paid an annual salary; that every¬ 
body on the night force was paid according to the time they worked 
at a certain specified rate. There is some testimony here tending to 
show that some of them at least received sixty cents an hour for the 
time actually working at night on that force, and that the overseer 
of them the man in charge at night received ten cents and hour 
more for his services. But the day force was on an annual salary. 
That a record had to be kept and was kept, there is evidence tending 
to show that, of the time actually spent by employees at night who 
were on this time work and employed by the hour. There is evi¬ 
dence tending to show the modus operandi by which there reached 
in the course of time, in the performance of his duties as chief of 
this division, the various evidence of the time kept, the time actually 
stamped first on these cards, computations then made, and evidence 
tending to show that these checks, although there is some conflicting 
evidence, that these checks were made out and sent to the chief of 
the division for distribution. 



DAVID W. BARROW VS. THE UNITED STATES. 


61 


“There is some evidence, I think, to show that he did not always 
distribute them, that they were distributed by his assistant or time¬ 
keeper, or whatever she was called the lady who has since become 
his wife, Miss Roberts, and that those checks going to the night force, 
were handed over to the night overseer by the man in charge, Roy 
Harper, for distribution. 

As to the two checks here, there is evidence, tending to show that 
the first of them, dated June 21, 1919, the other dated August 6th, 
1919; both made out in favor of or to the order of — the first one 
C. H. Stovall, and the second, for the larger amount, is G. H. Stovall. 
Was Stovall employed at the time these checks were issued? Was 
he entitled to received them? If he was not, did this man know he 
was not employecd, and therefore not entitled to compensation? He 
might have known of it, and yet it would have no particular sig¬ 
nificance in determining his guilt or innocence of the charge laid 
against him. But what is the fact as to that? Did this defendant 
know that the man was not emplovecd, and if he did know it? He 
says, as I recall, that if this man worked at night he did not know 
even that there had been a man there so employed, and he 0. K.’d, 
we are told by some of the witnesses, only the accuracy of the com¬ 
putation of the time. Other witnesses described it here, that 
81 before that pay roll could be made out, before those checks 
were approved, this defendant had to O. K. the time served 
bv those actually emploved by the Government. He was the chief. 
He was the supervisor of the whole department, the day and night 
forces as well, says the testimony, if you believe it. How, did he 
receive, or did they ever come into his possession, those checks? For 
he had to have them before he forged them, for unless they came 
into his possession he could not have forged them. So you must be 
satisfied beyond a reasonable doubt that these cheeks fell into his 
hands, and if they did fall into his hands, what did he do with them? 
Did he do anything with them? Was there a Stovall to whom they 
should be delivered? If he received them, what was his duty in the 
matter? If he failed to perforin his duty in the matter, that does 
not convict him of the offenses charged here. If you find from the 
evidence that they came into his possession, what did he do? Sup¬ 
pose they did come into his possession, if he did not forge them the 
charges against him of forgery in this indictment fail, and he must 
be acquitted. 

“The expert tells us that the writing on the back of those checks, 
the indorsements, the handwriting on those checks, is the hand¬ 
writing of the man who filled out that civil service examination 
paper, and it is conceded that the defendant did it. Is that true? 
If you believe that, and you have settled the question in your mind 
that he wrote these indorsements on the back—if you are not con¬ 
vinced beyond a reasonable doubt of that, it is your duty to acquit. 

“And remember, gentlemen, that you are dealing with two sepa¬ 
rate charges of forgery here, one for $8.40 and the other for $32.70. 
You might find guilt as to one forgery and innocence as to the other, 
and your duty would be to return such a verdict. 
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“If, for instance, you were convinced beyond a reasonable doubt 
that he was guilty of forging this check of‘$8.40, but not guilty of 
forging the chock of $32./0, your duty would be to render a verdict 

accordingly, guilty as to the first cound and not guiltv as to the sec¬ 
ond count. 

“So it must appear from the evidence that you must be satisfied 
beyond a reasonable doubt that these checks passed through this de¬ 
fendant’s possession, whether he procured them to be passed by a 
manipulation of accounts of not, knowing that there was not one by 
the name of Stovall entitled to receive money, but procured them 
for the purpose of thereafter endorsing and realizing upon the 
checks if that is what he did and you are convinced beyond a rea¬ 
sonable doubt that he did it—as to either of these checks your duty 
would be then to convict, otherwise to acquit, if you are not satisfied. 

“Now, going for a moment to another phase of the evidence, there 
has been a good deal said in your presence—most of it has been said 
by counsel—unfortunately counsel in trying these cases will say 
things in the presence of the jury and the Court and to one another 
which would be much better left unsaid; I have a great deal of con¬ 
fidence, as I have said during the day, that the jury perfectly under¬ 
stood that what counsel say is not evidence; they are not witnesses; 
their summing-up arguments are to be listened to with respect, and 
to be given such force and consideration as they seem in the discre¬ 
tion of the jury to be entitled to; but these criminations and 
82 recriminations, so wearisome and so futile, are not going to 
affect or influence the judgments of twelve such men as your¬ 
selves. and allow you to be confused into thinking that what they sav 
is evidence. Evidence is what you have heard from the lips of the 
witnesses here, and the documentary evidence offered in evidence 
and iecei\ed. and much of which you gentlemen have examined. 

“Now, another phase of the evidence about which much was said. 
There is testimony tending to show that one or more of the agents 
of the Government, the secret service agents of the Government, 
went to this office. There is evidence tending to show that they 
interviewed, or at least one of them did, the defendant here. There 
is evidence tending to show that it was intimated to him that the’e 
were some irregularities going on with regard to the force in the 
division of which he was chief. AY hen that occurred, you will re- 

some testimony tending to show that oc¬ 
curred after the 20th of August, somewhere around the 26th or 27th 
of August, earlier perhaps. Mr. Lyons testified about going into the 
division and making inquiries in the course of the investigation that 
he was called upon to make and that then towards the end of August, 
the 26th or 27th of August, he had intimated to Mr. Barrow that 
there were some irregularities, taking place in that division, and 
then there is testimony tending to show that Mr. Barrow left Wash¬ 
ington on September 1st or September 2nd. Now that evidence is 
introduced here by the Government on the theory that Mr. Barrow, 
being warned by the intimations of the secret service agents that 
there were irregularities that they were investigation*, on the theory 
that he conscious of his guilt, fled from the consequences of it, and 


DAVID W. BARROW V9. THE UNITED STATES. 63 

was brought back finally to Washington in custody, under arrest, 
some months later. 

“Now, what is the fact about that? Did he do it? Was he con¬ 
scious, guiltily conscious, of the fact that he had forged either one 
or both of these checks at that time, and had passed one of them and 
left, fled, to escape, as he supposed, the consequences of his criminal 
act? Now, evidence of flight is only justifiable on the theory that it 
evidences a consciousness of guilt. A man may leave a jurisdiction 
without any such purpose or intent. He himself has told you that 
he left without telling anybody in the Bureau at least, that he was 
gone. Now, was there any significance to -aht, and if sp, what it is, 
is for you to say in considering all the testimony in the case. 

“Then you come to the alleged drawing of this smaller check of 
$8.40. Did this man Barrow go to Saks and buy a pair of shoes, and 
in payment therefore offer this check of $8.40 that he knew was 
forged? If he did, he is guilty of the charge that is laid against him 
in the third count, of this indictment, which charges him with the 
uttering or passing of that check. It is for you to say, gentlemen. 
He denies that he had ever brought a pair of shoes th-re. The sales¬ 
man says he did. The salesman undertakes to tell you of the con¬ 
versation that occurred, which stress has been laid upon. You have 
heard what counsel has had to say about that conversation, and the 
stress which has been laid on the contradictions alleged to have been 
made by the witness, the salesman, on this occasion, and on a 
83 previous trial. But did a conversation in fact take place re¬ 
garding the fitting of the shoes? Did Barrow say to him, 
‘I will try to fit on the left shoe; I have got some trouble here’? 
Cates testifies, as I recall his testimony, that he walked with a limp, 
his ank el appeared to be swollen, or something to that effect. 

“1 do not pretend to, and I hop- you gentlemen will understand 
that you are supposed to remember "accurately what the testimony 
was. But was there a conversation of the tenor of that kind, ac¬ 
cording to the testimony in the case? And there is the testimony 
tending to show, if I remember it correctly, that in the course of the 
alleged purchase of these shoes by the defendant Barrow, some ques¬ 
tion arising as to the amount of the check tendered in payment of 
the shoes, he was conducted to the credit man or cashier’s office, I 
have forgotten which—some testimony to that effect—and satisfy¬ 
ing them that the check ought to be received in payment of the shoes, 
it was so received, according to the testimony. 

“Now, did this occur? He says he never was there. He says 
that he never bought those shoes. It is a conflict of testimony. It 
is for solution by you gentlemen of the jury. What do you say 
about it? If it occurred as is claimed here by the Government, that 
he took that check knowing it to have been forged, and having 
forged the indorsement on it himself, to Saks and Company and 
bought that pair of shoes with it, then he uttered the check. " Now, 
did lie do it? If he did not, he is entitled to your verdict of acquital. 

“I do not know that there is anything more than I c na profitably 
state to the jury.” 
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At the conclusion of the charge by the Court the following oc- 
cur-ed: 

“Mr. O’Brien: Before the jury retires, I want to object to that 
part of your Honor’s charge that refers to the Hight of the defendant, 
and the statement of remorse and consciousness of guilt which he 
could not explain. 

The Court: I did not say anything about this man’s remorse and 
consciousness of guilt that he could not explain. All right. You 
have your exception, whatever it was.” 

M hereupon the defendant, by his counsel, on the 15th day of 
November 1922, submits this his Bill of Exceptions and moves the 
Court so sign and seal the same and to have the same force and 
effect as if signed at the trial before the jury retired, ehich the Court 
accordingly does this 22nd dav of March. ‘1923, now and for then 

F. L. S1DDONS, 

Attorney of the United States in and 

for tlte District of Columbia. 

[Endorsed:] Criminal. No. 38213. United States vs. David \V. 
Barrow. Defendant’s Bill of Exceptions. Matthew E. O’Brien, At- 
\ d t oun. elloi at Law, 400 Fifth Street Northwest, Washing¬ 
ton, f). C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3990. David W. Barrow, appellant, vs. The United States. Court 
of Appeals, District of Columbia. Filed May 17, 1923. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1923. 

No. 3996. 

No. —, Special Calendar. 

DAVID W. BARROW, APPELLANT, 

vs. 

THE UNITED STATES. 

APPEAL FROM THE'SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

BRIEF FOR APPELLANT. 

Statement of the Case. 

This case was commenced in the Supreme Court of 
the District of Columbia by the filing of an indictment 
on the 25th day of July, 1921, charging the appellant, 
hereinafter called the defendant, with the crime of 
forging the name of the. payee on a certain government 
pay check in the first count, and in the second count 
with the crime of having within his possession the 
said check with the alleged forged indorsement thereon 
with the intent to utter the same and with the crime of 
uttering and selling the same. In the third count the 
defendant was charged with the crime of having forged 
the indorsement of the payee on a certain other govern¬ 
ment pay check and in the fourth count the defendant 
was further charged with the crime of possessing and 
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uttering the said other pay check of the United States 
Government bearing the alleged forged indorsement. 
(Rec., pp. 1-5.) 

The case was called for trial before the Honorable 
F. L. Siddons, Associate Justice of the Supreme Court 
of the District of Columbia, and a jury on the 23rd 
day of May, 1922, and on the 24th day of May, 1922, a 
verdict of guilty on the first, second and third counts 
of the indictment was rendered. By direction of the 
court a verdict of not guilty was returned on the fourth 
count of the indictment. (Rec., p. 5.) 

The case had previously been tried on March 20th 
and 21st of the same year and the jury had been dis¬ 
charged because of their inability to agree upon a verdict. 

r l he prosecution produced as a witness Garrett H. 
Stovall, who testified that the indorsements on the 
checks were not in his handwriting. Over objection of 
counsel for the defendant the witness was permitted to 
testify that he was not an employee of the Government 
at the time of the date of the check. The witness was 
also permitted to testify in response to other questions 
by the prosecuting attorney that the amount of money 
for which the draft was made out was not due to him 
from the Government at the time of the date of the 
check. (Rec., pp. 12-13-14.) The witness further testified 
that he had formerly been employed by the Government 
and described the manner in “which his time was kept, 
identifying certain papers on which his time was kept. 
He testified that he had not received the checks in ques¬ 
tion from anyone and that the indorsements were not 
in his handwriting. (Rec., p. 14.) 

The Government also called as a witness Robert E. 
C ates who identified the check marked for identification 
“A” and testified that he received the check from the 
defendant to whom he sold a pair of shoes. Witness 
testified that he fitted a shoe to the right foot of the 
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defendant; that at the last trial he did not say in answer 
to a question that he fitted both shoes on the man and 
that he could not have fitted a shoe on an artificial foot 
without knowing it. hereupon the witness was asked 
if he could have fitted a pair of shoes without discovering 
that the man hand an artificial limb. The court ruled 
that the question need not be answered, to which ruling 
the defendant excepted. The witness was then asked if 
the man who indorsed the checks had an artificial 
limb and was directed by the court not to answer the 
question, to which ruling the defendant excepted. 
(Rec., pp. 15-16-17.) 

After an adjournment for a recess the same witness 
was recalled by the prosecuting attorney and the 
following occurred: 

By Mr. Bilbrey: 

Q. Has anyone threatened or intimidated you about 
the testimony you have given here today? 

A. Yes, sir. 

Q. Please state who it was. 

A. The defendant. 

Q. At what time? 

A. At the adjournment of court. 

Q. \\ here did it occur? 

A. Just outside the gate. 

Q. A\ hat did he say to you, if anything? 

A. 1 was talking to Mr. Hoffman and Mr. Stovall 
and Miss Buckett, and someone grabbed me by the 
shoulder—I don’t know whether to tell you what he 
said, shall I say it. 

The Court. Yes, tell it. 

A. (continuing): “You are a God damned liar, you 
are perjuring yourself and I will get you/’ and I looked 
up and it was the defendant. 1 didn’t know what to do. 

Mr. O’Brien: I move that a juror be withdrawn 
and the case continued on account of the improper 
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conduct of the District Attorney in bringing that 
matter out in the presence of the jury. 

The Court: Overruled. Do you want to recross- 
examine on that? 

Mr. O’Brien: No, I did not hear it, but with the ex¬ 
ception of the profanity, this has been brought out; 
mv client has admitted to me that he did do that, 
and I insist on a ruling on my motion. 

The Court: I did rule. 1 overruled your motion. 

Mr. O’Brien: Then I ask an exception. 

The Court: Yes. (Rec., pp. 17-18.) 

The witness was then excused and was not again 
called in the course of the trial. The examination of the 
witness on direct and cross had been concluded before 
he was recalled to testify as above and before the incident 
to which he testified occurred as is shown by the record 
as a whole. 

The Government then called as a witness Catherine 
Edna Luckett, who testified that she was cashier for 
Sacks and Company. She identified the check marked 
for identification “A’’ as the check which she had seen in 
the office of Sacks and Company in the presence of Mr. 
Cates and no one else. She recalled the two indorsements 
on the back of the check and identified her own hand¬ 
writing on the check. 

The witness further testified that she thought she had 
seen another check marked for indentification “B” 
because she indorsed all checks and because the ad¬ 
dress appearing on it was in the handwriting of Mr. 
Hoffman, the credit manager. The witness testified 
that she did not remember that the defendant was 
the man who presented the check marked “A”; that she 
did cash a number of checks for a man whose writing 
she knew as Stovall on that signature after Mr. Hoffman 
0. K’ed it, but that she did not remember what the 
man looked like; that all of these checks were cashed 



5 


by a man who was supposed to be Stovall, that she 
did not know who received the money when the checks 
were cashed,* that only one check was in payment of 
merchandise. (Rec., pp. 18-19.) 

The Government then called as a witness Arthur B. 
Hoffman who testified that in 1919 he was credit manager 
for Sacks and Company. The witness testified that he 
had evidently seen the check marked “B” but not the 
other one; that he did not know when he had seen the 
check for the first time; that he did not recall ever 
O. K ing checks for a man whose signature appeared on 
the back of the check; that he had no recollection of 
Stovall s identifying himself, or how Stovall was intro¬ 
duced to him or how he came to O. K. the check. He 
testified that he did not know the defendant but that 
his face was familiar, that in this case he might have 
cashed checks for a man named Stovall on identifi¬ 
cation through the man’s Government pass on w r hich 
the man’s signature appeared. (Rec., pp. 19-20.) 

The Government then called as a witness, Bert C. 
Farrar, who testified that he had examined the checks 
marked “A” and “B” and a paper marked “F,” an 
application to take a civil service examination and 
some examination papers which were admitted to be in 
the handwriting of the defendant. Counsel for the 
defendant announced that he would admit that the 
witness was qualified as an expert in handwriting. The 
witness then testified that in his opinion the indorsement 
on the check “A” and “B” were in the same hand¬ 
writing as that on the paper marked “F.” The witness 
enumerated in detail the points of resemblance found 
in the letters in the indorsements and in the letters 
appearing on the paper marked “F,” which papers 
were then offered and received in evidence without 
objection. (Rec., p. 20.) 

On cross-examination of the expert witness, counsel 



for the defendant attempted to cross-examine the 
witness on points of resemblance between letters in the 
indorsements on the checks and the writing on a certain 
paper. He was compelled to inform the witness that 
the paper with which the comparison was to be made 
was in the genuine writing of Mr. Stovall and was 
restricted in his cross-examination on this point (Rec 
pp. 20-23.) 

Counsel for the defense was also restricted in asking 
the expert witness Questions concerning alleged state¬ 
ments by the expert witness concerning this case- 
(Rec., pp. 22-23.) 

The Government then called as a witness Myles 
McGahill, who testified that he was a United States 
Secret Service Agent and was so employed in 1010. 
hereupon the following occurred: 

Mr. O Brien: \our honor, we are going into a realm 
that I spoke of your Honor about the bench and I 
think it w'ould be advisable to excuse the jury. 

The Courti I think a sufficient indication has already 
been made to the court as to this testimony and I 
have already ruled that if the testimony is directed— 

Mr. O’Brien: Let us step to the bench. 

(The following proceedings took place at the bench 
without the hearing of the jury): 

Mr. Bilbrey: What I expect to prove is this: That on 
or about August 29th or 30th, 1919, upon information 
that came from Mr. McCahill or some of his hired 
others, Mr. McCahill with Mr. Lyons, went to Barrows’s 
office and told him that it had come to their attention 
that there were irregularities in his office in the payroll 
and forging of checks, that they wanted to examine his 
hies and records. He said “Very well.” This w\as late 
on the 29th and 30th of August, that they made a 
preliminary examination at that time and later they 
came back, the next day, and he was gone, and they 
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made every attempt to find him in the District of Co¬ 
lumbia, and the War Risk, at his home, and elsewhere, 
and they could not find him, and in addition to that 
there were a number of records in the division of which 
he had charge which disappeared. 

The Court: I think it tends to show whether there 
was flight or not. I think the evidence is relevant on 
the question of whether or not he left the jurisdiction, 
whether there was flight. It is a question of whether or 
not whatever he did at that time was with the end of 
getting into his possession checks which were forged, 
and we are here to inquire whether or not he forged 
these particular checks. 

Mr. O’Brien: I ask an exception? 

The Court: “Yes.”(Rec., p. 24.) 

The witness then testified that he knew the defendant 
in 1919 and had seen him in that year several times at 
the War Risk Insurance Building, that he saw him on 
August 28th and 29th after Mr. Lyons had had a con¬ 
versation with the defendant, but that he did not see 
him any time during the month following that although 
he endeavored to see him at the War Risk office and 
at the defendant’s home; that with Agent Lyons he 
watched the defendant’s home Saturday night, Sunday 
night and a good part of Monday but did not during 
any of that time locate the defendant. The counsel 
for the defendant then moved that the testimony of 
this witness be stricken out. On a statement by the 
prosecuting attorney that he would connect it up, the 
court overruled the motion for the moment without 
prejudice. (Rec., pp. 24-25.) 

John A. Lyon was then called as a witness on the be¬ 
half of the United States and testified that he was a 
United States Secret Service Agent in 1919 and that 
he knew the defendant; that he had seen the defendant 
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in his office at the War Risk Bureau on or about the 
28th of August and prior to that time; that he believed 
that the first time he had seen the defendant was on the 
22nd of August when he had some conversation with him 
concerning the manner in w hich the defendant computed 
the employees’ time, in which conversation he asked the 
defendant to show r him his system; he saw' the defendant 
a day or so later and talked with him along the same 
lines. 

The witness then testified that he had a conversation 
with the defendant as soon as the defendant was brought 
back from Omaha , Nebraska. 

The following then occurred at the bench without the 
hearing of the jury: 

“Mr. O’Brien: They told your Honor that they were 
going to prove certain facts that w'ould justify a line of 
examination that he is going into now. They failed to 
do that. 

The Court: Mr. Lyons said that he told the defendant 
that he was interested in certain irregularities about the 
way time was kept and that it referred to the section in 
which Mr. Barrow worked. I think that can be followed 
with the testimony similar, to w hat the previous witness 
testified. 

Mr. O’Brien: Something w'as said about the payroll 
and nothing w r as said by Lyons about forgery and no 
claim made of forgery. 

The Court: As I understand it, he is offering this 
testimony as a part of a chain of testimony to show' 
that whatever was done by Barrow', if anything, in 
connection with the matter, was done for the purpose of 
getting possession of the checks, which are the basis 
of this indictment, and I think it is proper. What he is 
said to have done, in the way of manipulating accounts, 
if he did it, if he did anything, w*as done for the purpose 
of getting in his hands these two checks and forging 
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them, anything along that line I think is proper. That 
is the claim, I understand, the Government is making. 
Whether they succeed or not is another matter, but is 
upon that basis that I let in that testimony. 

There are two checks, which are the basis of this 
indictment. One is dated June 21, 1919, and the other 
is dated August 6, 1919, and apparently according to . 
the books, one or the other, or perhaps both of them, 
have been cashed or passed between that date and 
prior to the interview with these two agents. Now, if it 
appears what he did was a part of a scheme to get pos¬ 
session of these checks, it matters not whether he was 
guilty of some other offense, we are not trying him on a 
conspiracy and we are trying him on this charge, and 
the only question I am concerned with is to see whether 
this evidence is relevant to this charge. 

Mr. O’Brien: We note an exception.” (Rec., p. 27.) 

The witness then testified that he endeavored to locate 
the defendant at his office and at his home on Friday, 
Saturday, Sunday, and Monday but that they did not 
find him until he was arrested in Omaha, Nebraska, on 
Christmas Day, 1920. Over objection, counsel for the 
defense the witness was permitted to testify concerning 
the condition in which he found the files in the multigraph 
section of the War Risk Bureau, where Mr. Barrow 
was employed. Over objection of counsel, the witness 
was permitted to testify that he found some of the 
files, some payroll sheets, some cards, and some time 
cards missing from the files. The witness testified that 
he produced the paper marked “C” “D” “E” and 
“G” from the file in Barrow’s office. The papers “C” 
U D” and “E” were offered and received in evidence. 
(Rec., pp. 29-30-31.) 

The witness further testified that he did not know 
whether the papers said to be missing were ever on 
file in the office and that there were about twenty 
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persons employed in the office in the daytime and not 
quite that many at night. The witness testified that 
Roy Harper was designated by Mr. Barrow as a contract 
worker but that Harper was not a supervisor; that 
Harper was a fugitive from justice. The witness then 
detailed the manner of his examination of the files. 
(Rec., pp. 33-34.) 

Counsel for the defendant then renewed his motion 
to strike out the evidence of Mr. McCahill and the 
evidence of Mr. Lyons in respect of what he found to 
be missing and all of his testimony except that he pro¬ 
duced certain papers from the files. The motion was 
overruled by the court and an exception noted. (Rec., 
p. 35.) 

Herbert H. Howell was called as a witness for the 
Government and testified that he was Chief of the 
Administration Division of the War Risk Insurance 
during the months of May, June, July, and August, 
1919, that the defendant was chief of the Multigraph 
Section during that time, that Roy Harper’s official 
position was in charge of the night force, that the time 
of the contract worker was kept from time they stamped 
in a stamp they had there, that he did not remember 
ever seeing them .place their slips anywhere; that he 
held the defendant responsible for everything that went 
on in the section, day or night. 

He was handed the paper marked “G” and said it 
was a semi-monthly recapitulation of the time; that it 
was made out in the duplicate; that he would not be 
able to say that he was chief of the section in 1919 on 
his own recollection, but on the date of the paper he 
would say he was; that the next step for getting pay for 
contract work was having the time certified and sent to 
the Central Office and that the checks were given to one 
person to distribute; that at one time the signatures of 
the persons receiving the checks were required but not 






Z/rV 16 did not recal1 the visit of Mr - L y ons ; 

that Mr Barrow was there at the time of Mr. Lyons’ 
second visit. J 

On cross-examination he testified that he did not 
O. K. the pay-roll personally but that his immediate 
assistant did and he signed it. That he accepted what 
was sent to him as true on the defendant’s indorsement, 
that Miss Roberts was the time clerk in Barrow’s 
section; that he considered Roy Harper in charge of 
night work; that it was not Barrow’s duty to be there 
a night; that he did not know who installed the time 
clock; that he did not know whether or not he wrote a 
letter terminating the defendant’s services; that when 
the pay-rods were completed the pay-rolls belonged in the 
C entral Offices of the Bureau, the time and pay office. 
(Rec., pp. 35-36.) 

Whereupon the witness was excused and counsel for 
the defendant renewed his motion to strike out the 
evidence of Mr. McCahill and of Mr. Lyons except so 
much of it as related to finding these papers in lawful 

cus o y, which motion was by the court overruled 
(Rec., pp. 36-38.) 

Benjamin R. Freeman was then called as a witness 
oi the Lnited States and testified that he was during 
July and August, 1919, record clerk in the Duplicating 
section of the Veterans Bureau; that Mr. Barrow was 
his superior there. The witness did not recall having 
any conversation with Mr. Barrow about a paper 
Operator’s Report for August 1st,” up to August 23rd, 
but after the witness was handed the paper, he stated 
that his recollection was refreshed and he did remember 
t e conversation and that Mr. Barrow requested him to 
get the operator’s report from the files. 

1 he witness testified that he thought that he gave the 
papers to the defendant and that the defendant returned 
them to him and the witness put them back in the files 
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or in his desk. The witness described in detail the 
manner of keeping time for the operators. The witness 
stated he was not in charge of the time cards. (Rec., 
pp. 38-39.) 

Whereupon the attorney for the United States 
announced that the Government rested. 

William F. Lemon was called as a witness for the 
defendant and testified that he was clerk of the court 
in which the trial was being held and that he had the 
original indictment and upon the objection of the 
counsel for the Government the defendant was denied 
the right to have this witness testify as to the date of 
the indictment the docket entries and whether or not 
the case originated in this court or came to it after 
a preliminary hearing. (Pages 40-41.) 

Leo C. Nolan was then called as a witness on behalf 
of the defendant and testified that he was a clerk in the 
duplicating section of the Veterans Bureau and that he 
assisted his superior, Mr. Barrow, in receiving and ex¬ 
pediting requisitions; that he knew Roy Harper and 
that Harper was in charge of the night work. The 
witness described the manner in which the time of the 
employees was kept and testified that Miss Roberts 
had charge of this matter. The witness remembered 
an incident concerning a Mr. Moler who refused to take 
a check because he did not have one coming to him. 
The witness testified that he reported the incident to 
Mr. Barrow and that he and the defendant took the 
check from Mr. Moler to Mr. Howell’s office. The 
witness testified that the checks for the night force were 
turned over to Mr. Harper. The witness did not ever 
remember seeing Mr. Stovall. The witness described 
the manner in which the pay-rolls were kept and that 
Mr. Barrow’s O. K. merely meant that the computation 
on the sheet was correct. 

H. B. Fields was called as a witness for the defendant 
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and testified that he was a United States Marshall and 
was on duty in the Chief Justice’s court when this 
case was last tried; that he heard Mr. Cates testify 
but that he was not certain that Mr. Coates testified 
he fitted both shoes; that the witness Cates at the 
previous trial was asked if there was anything the 
matter with Barrow’s feet or ankles and that Mr. 
( ates testified that Barrow had a swollen or enlarged 
ankle; that the witness Cates said that if he fitted a 
shoe on a man with a wooden foot he would know it. 
(Rec., p. 43.) 

Herbert H. Howell was then called as a witness for 
the defendant and testified that in 1919 he was the 
immediate superior officer of Mr. Barrow; that he 
remembered an occurrence when Mr. Barrow and Mr. 
Nolan reported to the witness an irregularity about a check 
of a man named Moler; that Mr. Lyons had been working 
on the case of these possible irregularities in the Du¬ 
plication Section for a week or more before this incident 
was called to the witness’ attention; that Mr. Barrow 
reported the matter to the witness and the witness 
retained the check; that it was a check for an amount 
supposed to be on the pay-roll; that the witness did 
not recall if in the investigation down there any fraudu¬ 
lent checks were issued on the day pay-roll to his knowl¬ 
edge, but that all the checks which Air. Lyons was 
investigating, so far as the witness knew, were on the 
night pay-roll. The witness further testified that he 
remembered the name Newman and knew that Newman 
was related to some other man in the duplicating sec¬ 
tion but did not remember that Newman was related 
to Roy Harper or that Newman refused to take a check. 
(Rec., pp. 43-44.) 

David W. Barrow was called as a witness in his own 
behalf and testified that he had resided in Omaha, 
Nebraska, for fourteen months and that prior to his 
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residence there he had resided in Washington, D. C., 
for about three years; that in June and July, 1919, he 
was Chief of the Duplicating Section at the Bureau of 
War Risk Insurance; that Roy Harper was in charge 
of the night force and received extra pay for super¬ 
vision; that the defendant installed a time clock system 
for checking time of the workers; that the time was 
computed by Miss Roberts and her figures were verified 
by him; that his initials on the cards merely signified 
that he verified the computations; the defendant had a 
recollection of Mr. Stovall working in the section but 
did not know the definite date on which Mr. Stovall 
left; that Mr. Stovall worked at night; that Mr. Stovall 
did not work regularly and the defendant relied on the 
time slip as evidence that Mr. Stovall was working; 
that the pay-roll was made up by Miss Roberts, and that 
after the defendant had approved it, the pay-roll went 
to the General Time Office where the checks were 
made out; that Miss Roberts got the checks and paid 
off the day employees and turned over the checks for 
the night force to Mr. Roy Harper. That the defendant 
had at several times handled checks for the night force. 
The defendant testified that he did not visit Saks and 
Company in 1919, did not buy a pair of shoes from Mr. 
Cates and did not cash either of the checks, nor indorse 
them, but that he saw the checks marked “A” and “B” 
for the first time at the last trial, about six weeks 
previous. The defendant testified that he heard Mr. 
Cates say at the previous trial that he could not have 
fitted shoes to a man without knowing that he had a 
wooden leg and that Mr. Cates testified also that the 
man who wrote the signature on the check in his pres¬ 
ence had a swollen ankle and that Mr. Cates had diffi¬ 
culty in fitting the man. The defendant testified that 
he had an artificial leg and showed it to the jury (Rec., 
pp. 44-45). The defendant was then asked whether it 
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was the custom of men with artificial limbs to try a 
shoe on the artificial limb, to which objection was 
made by the District Attorney and the court refused to 
allow the witness to answer the question and an exception 

was noted. (Rec., pp. 45-46.) 

The defendant further testified that he had no knowl¬ 
edge or recollection of paying off Mr. Stovall or handling 
any of his checks and that he first learned of the irregu¬ 
larities of the pay-roll when Mr. Stovall came to the 
officer and later when Mr. Moler claimed that he had not 
worked there and was not entitled to a check made out 
to him. The defendant testified that he took the check 
to Mr. Howell s office about a week after Mr. Lyons 
visited there; that the defendant’s discontinuance from 
the service dated from September 19th, and was by 

letter dated in November. (Rec., p. 46.) 

A copy of this letter was offered and received in evi¬ 
dence. (Rec., p. 46.) 

On cross-examination the defendant testified con¬ 
cerning the manner in which employees were hired and 
discharged and the manner in which the time-rolls were 
kept by Miss Roberts and testified that Mr. Harper was 
night supervisor. The defendant was not positive where 
the computation sheets were kept on file. (Rec., pp. 

46 and 47. . , ... 

The defendant identified Mr. Haipers handwriting 

and the paper marked for identification “M.” He testi¬ 
fied that he left for Omaha in the early part of September, 
1919, and received a letter from the Treasury Depart¬ 
ment dated In November, after h‘s return from Omaha. 
He only remembered seeing Mr. Lyons at the office 
on one occasion and that was before the Moler incident. 
The defendant testified that the signature “Roy Harper 
on the sheets “H” “I” “J” and “K” looked like Harper s 
handwriting. That he left the bureau without tendering 
his resignation, that at the former trial Mr. Cates was 

522—2 
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asked whether or not he fitted shoes on both the de¬ 
fendant’s feet; that Mr. Cates testified that he had put 
the shoes on both the defendant’s feet; that Mr. Cates 
said he would not be able to fit a shoe on an artificial 
foot without detecting it and that Mr. Cates said he 
had fitted a pair of shoes on the man and had difficulty 
in fitting him; that he man complained of a swollen ankle. 

thereupon the following occurred: 

Q. I will ask you to look at the writing of “A” and 
“B,” and tell me whether or not that is Mr. Harper’s 
handwriting? 

Mr. O’Brien: I object. We do not have to prove 
whose handwriting it is, your Honor. 

A. I can not say. 

Mr. O Brien: We do not have to prove whose hand¬ 
writing it is. 

1 he Court: He says he can not say. 

By Mr. Bilbrev: 

Q. He said he knew Mr. Harper’s handwriting. I 
just merely wanted to find out whether it was or not. 
\ou can go and argue that this is Mr. Harper’s hand¬ 
writing. 

Mr. O Brien: ^ou know that what you have asked is 
improper, and I move that a juror be withdrawn on 
account of the improper conduct of the District Attorney. 

The Court: No, the jury understands that. 

1 he defendant was then asked by his counsel how 
long he remained in the District of Columbia after 
January, 1920, and was also asked whether he was 
arrested on the charge on which he was being tried 
when he was brought back in 1920. (Rec., pp. 48-49.) 

At this time there was considerable discussion between 
counsel for the Government, counsel for the defendant 
and the court concerning the arrest in 1920, and the 
defendant was not allowed to answer the question as 
to whether he was arrested on this charge when he was 
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brought back, to which counsel for the defendant 
noted an exception. (Rec., p. 49.) 

Counsel for the defendant then asked the defendant 
when he first had notice of this charge against him, to 
which an objection was made by the prosecuting attorney 
and sustained by the court. An exception was noted 
by counsel for the defendant. (Rec., p. 49.) 

Whereupon the following occurred: 

Q. Isn’t it a fact that you remained in this jurisdiction 
from January, 1920, for a period of a year, and no in¬ 
dictment was found against you on the charge of which 
you were arrested? 

Mr. Bilbrey: I object, if your Honor pleases. 

Q. (continuing): That you were told—wait until I 
finish my question—and that you were told by your 
counsel that you were at liberty to return? 

Mr. Bilbrey: I object. 

Mr. O'Brien: And that vou— 

•/ 

Mr. Bilbrey (interposing): One moment, Mr. O’Brien. 

By Mr. O’Brien: 

Q. (continuing):—and wasn’t it thereafter that you 
got notice of these checks and this charge against you? 

Mr. Bilbrey: Are you through? 

Mr. O'Brien: Yes. 

Mr. Bilbrey: I object, if your Honor pleases, to all 
of that question. 

The Court: Sustained. 

By Mr. O’Brien: 

Q. When were you arrested in connection with the 
case on trial? 

Mr. Bilbrey: I object, if your Honor pleases. 

The Court: Sustained. 

Air. O’Brien: Then 1 will offer the record of the court 
on that point. 

The Court: Is that your offer now? 




18 


Mr. O’Brien: Yes, I offer to introduce the record of 
the court on that point. 

The Court: As to what? 

Mr. O’Brien: As to when he was arrested for the 
charge that he is now being tried for. 

The Court: Well, what is the object of that? 

Mr. O’Brien: The object of that is that the District 
Attorney has tried to get into the minds of this jury, 
that will argue to this jury that he fled to escape this 
prosecution in this case, when the fact is that he was 
not arrested in this case until this very year, and that 
he had not notice of it. 

The Court: That is the purpose of your offer? 

Mr. O’Brien: Yes. 

The court: The objection is sustained. 

Mr. O’Brien: I will ask to be allowed an exception. 
(Rec., pp. 49-50.) 

Counsel for the defendant then offered in evidence 
the record of the case on trial and asked a ruling of 
the court as to whether he might read the docket entries 
to the jury. The prosecuting attorney objected, stating 
that he wanted to have his reasons appear on the 
record but did not want to state them in front of the 
jury. He was instructed to state his reasons. Where¬ 
upon the following occurred: 

Mr. Bilbrey: My ground of objection, if your Honor 
pleases, is this, and that this man was arrested and 
brought back here on another case, and naturally he 
would not be arrested in two cases at the same time, 
because they5'had been looking for him on both cases, 
and necessarily when one warrant of arrest is served 
on him, they would not desire to serve another. 

Mr. O’Brien: Now, I move that a juror be withdrawn 
on account of the improper conduct of the District 
Attorney. I want to show that this man was never 
prosecuted on this charge, and that he stayed here for a 


great length of time and never knew anything about 
it until I, his counsel, told him that the statute had run 
and it was too late for the District of Columbia to 
indict him on that charge, and that he then left the 
jurisdiction. (Rec., p. 51.) 

1 he court then stated that he did not understand 
there were any claims that Mr. Barrow, if he did leave 
Washington after he was brought back, was claimed 
to be in flight. The District Attorney agreed to this 
and the court ruled that the evidence offered was 
immaterial. (Rec., p. 52.) 

Counsel for the defendant offered as a further reason 
that he should be entitled to offer the evidence in order 
to test the credibility of the witnesses and this was 
denied by the court. 

Whereupon the defendant closed his case and the 
Government called in rebuttal Herbert H. Howell 
who testified that Barrow might have made application 
for two weeks prior to September 1, 1919, but that 
the witness felt positive that he did not 0. K. it before 
Barrow left. The witness stated that if any annual 
leave had accrued to Barrow it would be credited to 
him on ordinary discharge, but that if he was discharged 
without honor the leave might not be allowed; that it 
was allowed in Barrow’s case up to the 19th of September, 
and that it would be allowed on the type of discharge 
which Barrow received. (Rec., p. 53.) 

Whereupon John A. Lyons was called as a witness 
on behalf of the United States and testified that the* 
papers marked “H” “I” “J” “K” and “L” were found 
by him in the Duplicating Section of the War Risk 
Bureau and that the pay-rolls which were missing 
were similar to the ones found. Whereupon these papers 
were offered and received in evidence. (Rec., p. 53.) 

1 hese papers are set out in the record on pages 54, 
55, 56, 57, and 58. 
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The witness further testified that on each of these 
sheets appeared what was presumed to be the signature 
of G. H. Stovall. 

Whereupon G. H. Stovall was recalled and testified 
that the writing on the papers marked “H” “I” “.I" 
and “K” was not his handwriting and that he was not 
employed in the Multigraph Section at the time those 
papers were dated. The witness testified that he re¬ 
ceived his checks from Roy Harper. 

The Government rested and after argument by counsel 
the court directed that the jury return a verdict of not 
guilty on the fourth count of the indictment. (Rec., 
p. 58.) 

The charge of the court to the jury appears in full in 
the record on pages 58-59-60-61-62-63. 

At the conclusion of the charge by the court the 
following occurred: 

“Mr. O’Brien: Before the jury retires, I want to 
object to that part of your Honor’s charge that refers 
to the flight of the defendant, and the statement of 
remorse and consciousness of guilt which he could not 
explain. 

The Court: 1 did not say anything about this man’s 
remorse and consciousness of guilt that he could not 
explain. All right. You have your exception, what¬ 
ever it was.” 

A verdict of guilty was returned against the defend¬ 
ant as to the first, second and third counts and a verdict 
of not guilty as to the fourth count. (Rec., p. 9.) 

The court ordered the bail of the defendant increased 
to three thousand dollars and paroled the defendant in 
custody of counsel. (Rec., p. 9.) 

On May 25, 1922, the defendant gave bail as 
required (Rec., p. 9). 

Motion for a new trial was filed and overruled (Rec., 
pp. 9 and 10). 
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An attachment was issued for the defendant and the 
defendant was adjudged in contempt of court and 
sentenced to the Washington Asylum and Jail for a 
period of thirty days. An appeal was noted to the 
adjudication of contempt and a motion to fix bail on the 
sentence of contempt was denied. (Rec., p. 10.) 

1 he defendant was sentenced to four years in prison. 
From this judgment the defendant appealed and bond 
on appeal and bail were fixed by the court and furnished 
by the defendant. (Rec., p. 10.) 

Assignment of Errors. 

1. The court erred in allowing the introduction of 
evidence of other offenses. 

2. Ihe court erred in restricting the defendant’s 
counsel in his cross-examination. 

3. The court erred in refusing to withdraw a juror on 
account of the improper conduct of the District Attorney 

4. The court erred in allowing the District Attorney 
to bring out evidence which had no bearing on the 
issues of this case. 

o. r l he court erred in hearing evidence of an alleged 
contempt in the presence of the jury. 

6. The court erred in refusing to withdraw a juror 
after having made inquiries of the defendant’s counsel 
concerning an alleged contempt and hearing evidence 
of the witness in respect to the same. 

7. The court erred in restricting the defendant’s 
counsel in his cross-examination of the expert witness. 

8. r lhe court erred in allowing secret service men to 
testify to their conclusion and beliefs. 

9. The court erred in permitting evidence of an 
alleged flight which brought out the fact that the 
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defendant was charged with another offense and for 
which he has never been indicted or tried. 

10. The court erred in refusing to strike out testimony 
of secret service agents regarding their beliefs and 
conclusions after all cross-examination, when they ad¬ 
mitted that his testimony was passed upon on belief 
and not upon what they knew r . 

11. The court erred in denying the defendant the 
right to explain by the records of the trial what they 
claimed to be his flight. 

12. The court erred in ruling out all evidence of the 
defendant explaining his alleged flight. 

13. The court erred in charging the jury that evidence 
of an alleged flight was to be considered by them when 
he had refused to allow the evidence of the defendant’s 
explanation. 

14. The court erred in punishing the defendant for an 
alleged criminal contempt without service of any 
process upon the defendant. (Rec., pp. 7-8.) 


ARGUMENT* 


Assignments of Error Nos. 1 and 9. 

The first assignment of error relates to the action of 
the court in permitting the introduction of evidence of 
other offenses. 

When the witness Garrett H. Stovall was on the 
witness stand he was permitted to testify, over the 
objection of counsel for the defendant, to the fact that 
he was not an employee of the Government at the 
time of the date of the check on which it is alleged his 


23 


endorsement was forged and that he did not have at 
that time due to him from the Government the amount 
of money for which the draft was made out. The 
offense which it was sought to prove in this trial was 
the forgery of this witness’s name in the indorsement on 
the check. It was not competent, material, relevant 
or proper to introduce evidence tending to prove a 
falsification of the pay-roll in support of the charge of 
forgery. 

Upon the witness’s testimony that the endorsement 
was not in his handwriting, the prosecution had proved 
that there was a forgery. To permit the further testi¬ 
mony to go before the jury was to prejudice the jury 
by giving them information concerning another alleged 
offense which did not legally bear on the question of 
the forgery. 

In People vs. State, 107 N. Y., 467, it was said: 

“The general rule is that when a man is put 
on trial for one offense he is to be convicted, if 
at all, by the evidence which shows that he is 
guilty of that offense alone, and that under 
ordinary circumstances proof of his guilt of one 
or of a score of other offenses in his lifetime is 
wholly excluded.” 

“Evidence of the commission of other crimes by 
the defendant may deeply prejudice him with the 
jury, while it does not legally bear upon the case.” 

Com. vs. Jackson, 132 Mass., 16. 

See also— 

Kidwell vs. U. S., 38 D. C., App., 566. 

Boyd vs. U. S., 142 U. S., 450. 

Com. vs. Abbott, 130 Mass., 473. 

Billings vs. U. S., 42 App. D. C., 413. 

Assignments of Error Nos. 4 and 5. 

The fourth and fifth assignments of error relate to 
the action of the court in hearing evidence of an al¬ 
leged contempt of court which was committed during a 
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recess of the court, and in the refusal to withdraw a 
juror after the District Attorney had in the presence 
of the jury introduced testimony concerning an alleged 
contempt of court. 

After the witness Robert E. Cates had concluded his 
testimony on direct and on cross-examination the witness 
was excused and the court adjourned for a recess. 
After the recess the same witness was recalled by the 
prosecuting attorney and testified concerning an al¬ 
leged attack upon him by the defendant. The witness 
was not again called and did not then or later add 
anything to the testimony which he had already given in 
the case. The sole purpose of recalling the witness 
was to place before the jury the information that the 
defendant had an altercation with the witness. The 
act on which the contempt was based occurred during a 
recess, out of the presence of the court and after the 
witness had concluded all his testimony in the case. 

In view of the time and manner in which the acts 
which constituted the alleged contempt occurred, it is 
submitted that the acts did not tend to obstruct the 
proceedings of the court. Even if the defendant on the 
facts was guilty of contempt of court, it is submitted 
that this was a separate offense on which he was entitled 
to an independent trial and concerning which the jury 
in this case should not have been informed. It can 
not be doubted that the whole purpose of bringing this 
information out in the presence of the jury was to 
prejudice the jury against the defendant and it is 
equally certain that the object was attained. The 
witness had concluded his testimony and whatever the 
defendant did it could not be said that he intimidated 
the witness in his testimony. The acts of the defendant 
did not obstruct the introduction of any evidence the 
witness could give concerning the case on trial. 

The prosecuting attorney was permitted during his 
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examination of the two secret service agents, Myles 
McCahill and John A. Lyons, to bring before the jury 
the fact that the defendant was brought back to Wash¬ 
ington, D. G., from Omaha, Nebraska, under arrest on 
another charge. (Rec., pp. 26 and 28.) 

After this evidence of arrest on another offense had 
been brought before the jury a motion to strike the 
testimony was denied. Throughout the course of the 
tiial the arrest on another offense was frequently men¬ 
tioned by the court and counsel. (Rec., pp. 48-49.) 

4 he comment of the District Attorney on the two 
offenses (Rec., p. 51) will be considered separately under 
Assignment of Error No. 3. The matter of the arrest 
on another charge was also commented upon by the 
court in the charge to the jury. (Rec., p. 63.) 

There is no evidence that either of the secret service 
agents knew of their own knowledge that the defendant 
was brought back from Omaha, Nebraska, under arrest. 

1 he introduction of the evidence concerning an 
arrest on another charge was prejudicial to the defend¬ 
ant s rights and tended to attack his character improperly 
and to deprive him of the benefit of the presumption of 
innocence. 

The prosecuting attorney was permitted to bring 
out other testimony concerning matters which have no 
beaiing on the issues in this case. In the examination 
of the secret service agents, Myles McCahill and John A. 
Lyons, and especially in the examination of Mr. Lyons, 
the District Attorney succeeded in getting before the 
jury certain evidence that some files, pay-roll sheets, 
some cards and some time cards were missing from the 
files. The witness was permitted to testify concerning 
his belief on these matters and the result of the testimony 
was to create the impression before the jury that the 
defendant was responsible for the theft or destruction 
of certain Government records. It was not necessary. 
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competent, relevant, material or proper in support 
of a charge of forgery to prove that certain Government 
records, other than the checks on which the alleged 
forgery appears were not found where the secret service 
agents expected them to be found. It was not proved 
that the records should be where he expected to find 
them or that they were within the sole control of the 
defendant and that no one else had access to them. 
The testimony if it tended to prove anything indicated 
that the defendant was guilty of another and separate 
offense, occurring after the offense for which he was on 
trial. The testimony concerning the alleged destruction 
of the Government records was not introduced to prove 
the forgery but to prejudice the minds of the jurors 
against the defendant. This testimony does not relate 
to any theft or destruction of the checks on which the 
alleged forgery appears but only to the fact that certain 
pay-rolls, time cards and other Government records 
were missing from the files. 

The fact that the evidence was introduced on the 
conclusions and beliefs of the witness is considered 
separately under the assignment of error number eight. 
No evidence was introduced that the defendant had 
ever been indicted, tried, and convicted for the theft 
or destruction of Government records. 

A motion to strike all of this testimony was denied 
and an exception was noted. (Rec., p. 28-29-30.) 

After Herbert H. Howell, a witness for the United 
States, had testified that he was the superior officer 
of the defendant in the War Risk Insurance Bureau 
and that after the pay-rolls were completed the papers 
belonged in another office, the Central Office of the 
Bureau, the Time and Pay Office, counsel for the de¬ 
fendant moved to strike the testimony relating to the 
absence of certain pay-roll files, and the motion was 
bv the court denied. (Rec.. pp. 36-37.) 
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The result of the testimony concerning the absence 
of the files was to charge the defendant before the jury 
with the commission of another offense, although the 
Government had not connected up the defendant with 
the absence of the papers or with any duty of supervision 
over the files and had not connected the absence of 
these other Government records with the charge of 
forgery on the checks which furnished the basis of this 
charge upon which the defendant was being tried. 

Assignments of Error Nos. 2 and 7. 

Assignments of error number two and seven relate 
to the action of the court in restricting the defendant’s 
counsel in his cross-examination of witnesses. 

The witness, Robert E. Cates, identified the de¬ 
fendant as the man who wrote the indorsement on one 
of the checks and presented it to him in payment for a 
pair of shoes which the man bought at Saks and Com¬ 
pany where the witness was employed. (Rec., p. 15.) 

The witness Bert C. Farrar was an expert on hand¬ 
writing and testified to the resemblance between certain 
admitted writing of the defendant and the writing in 
the indorsements on the checks. 

It is on the corss-examination of these two vitally 
important witnesses that the defendant complained of 
improper restriction by the court. 

The witness Cates had testified in a previous trial of 
the defendant on this charge and it was in reference to 
his testimony at that trial that counsel for the de¬ 
fendant sought to cross-examine him when the objec¬ 
tions of the Government were sustained by the court. 
It was contended by counsel for the defendant that 
the witness had at a previous trial testified that the 
defendant had been fitted by him with a pair of shoes 
and that he had difficulty in fitting one of them because 
the defendant had a swollen ankle and that enabled 
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him to identify the defendant, whom he had seen only 
once after three years from the occurrence. 

It was contended by counsel for the defendant that 
the witness had stated that the man who indorsed the 
check in his presence and who purchased the shoes 
could not have had an artificial leg without witness 
knowing it. Yet counsel was denied the right to ask 
the very question to lay the foundation to impeach the 
witness. (Rec., p. 16.) 

1 he evidence of this witness was vitally important 
both to the Government and to the defendant because 
he was the only person testifying in this case who 
identified the defendant and who claimed that the 
forgery was committed in his presence. 

The record will disclose that the defendant had an 
artificial limb and that it was exhibited to the jury. 
Ihe witness Cates in the previous trial discovered for 
the first time this fact and it was contended by counsel 
for the defendant that he had changed his testimony 
in this tnal, therefore, great latitude should have been 
allowed in his cross examination. Ihe purpose of cross- 
examination is to sift the testimony of the witness to 
test his integrity, veracity and memory, yet the de¬ 
fendant was denied the right to cross-examine this 
witness and repeatedly the court directed the witness 
that he need not answer the questions propounded by 
counsel for the defendant. (Rec. pp. 16 and 17.) 

In the case of the expert witness the defendant was 
denied the right of concealing from the expert the purpose 
of the cross-examination. 

In the characteristics of the forgery identifying it 
with the genuine writing of the defendant the expert 
gave an oval A as the compelling characteristic in forming 
his opinion. 

On cross-examination the expert was handed a check 
bearing the genuine indorsement of G. H. Stovall, 



whose name it was claimed by the Government, was 
forged. The expert was asked if there was not an 
oval A in Stovall on that check and answered, “Here 
it is in Stovall.'” (Rec., p. 20.) Whereupon the court 
interfered and instructed the witness not to answer 
and compelled the defendant’s counsel to disclose to 
the witness the purpose of the cross-examination and 
precipitated a colloquy between the court, counsel for 
the defendant and the Government which will be found 
on page 21 of the record. 

The absolute unfairness of the prosecutor is shown 
by the fact that until forced to do so he would not 
admit that the paper submitted to the expert was in 
the genuine handwriting of Stovall. 

^ he purpose of the cross-examination of this witness 
was utterly destroyed by compelling counsel to disclose 
to the witness what he was being examined on. Again 
counsel for the defendant was restricted in the examina¬ 
tion of this witness when he tried to have the witness 
admit that after he had discovered at the last tr al that 
the defendant had an artificial leg and had admitted 
to counsel for the defendant that he was doubtful of 
the accuracy of his testimony, the court refused to permit 
counsel for the defendant to lay a foundation for con¬ 
tradicting the expert witness or to cross-examine him 
as to the contradictory statement made by the witness 
after this discovery at the last trial and his testimony 
on the stand. (Rec., pp. 22 and 23.) 

The authorities hold that the accused has the un¬ 
deniable right by his counsel to cross-examine the wit¬ 
nesses of the state in reference to any matter testified 
to by the witness and to conduct a searching examination 
to sift the testimony of the witness; test his memoiy, 
his veracity, and his honesty and this must be particularly 
as to expert witnesses. 

“It is the duty of the court to protect the 
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witness under cross-examination from being un¬ 
fairly dealt with, but to allow a searching and 
skillful test of his intelligence, memory, ac¬ 
curacy and verac ; ty. As a general rule it is 
better that cross-examination should be too 
free than too restricted.” 

Harris vs. Central R. Company, 78 Ga., 525. 

“On the trial of a criminal prosecution it is held 
that the accused should be permitted, on cross- 
examination of the prosecuting witness, to in¬ 
terrogate the witness fully as to any matters 
connected with the transaction.” 

State vs. Webb, 6 Idaho, 428, 55. 

1 he right of reasonable cross-examination by 
leading questions is absolute. The denial of it is 
the denial of a valuable right, and if prejudicial 
constitutes reversible error.” 

Hempton vs. State, 111 Wisconsin, 127. 

“It was error in the court to attempt to con¬ 
trol counsel for the appellant in the order he 
should introduce his testimony, nor was it fair 
to the appellant that upon cross-examination 
of the most important witness for the state, 
counsel for the defense should have been called 
upon to disclose in advance the purpose for 
which he desired to prove the whereabouts of 
two negro women. . . . The right of cross- 

examination is not to be limited by the trial 
judge. Nor can it be conditioned upon counsel 
advising the court, counsel, and the adverse 
witness, in advance, his intention or the end 
sought to be arrived at by cross-examination. 
It is common knowledge among practitioners 
that the truth can often be wrung from the 
lips of a corrupt or unfriendly witness only by 
concealing the real object of the interrogative.” 

Brown vs. State, 88 Miss., 166. 
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Assignment of Error No. 6. 

This assignment of error relates to the action of the 
court instructing the witness Robert E. Cates to testify 
concerning the alleged contempt of court which occurred 
after Air. Cates had finished his testimony concerning 
the issues in the case. 

When Mr. Cates was recalled by the prosecuting 
attorney to testify concerning what had happened 
during the recess after he had left the stand, the witness 
hesitated in his testimony and said that he did not 
know whether he ought to tell what the defendant 
had said and the witness asked instructions from the 
court. He was directed by the court to tell in the 
presence of the jury what the defendant had said to 
him. (Rec., p. 18.) 

After the witness Cates had testified in accordance 
with the instructions to tell what was said to him, a 
motion to withdraw a juror and continue the case was 
denied. (Rec., p. 18.) 

Although there was nothing in the testimony of the 
witness bearing directly on the issues of the case the 
court further embarrassed the defendant by asking his 
counsel if he wished to cross-examine the witness on the 
matter concerning which he had just testified. 

“Contempts of court for which punishment is 
inflicted for the primary purpose of vindicating 
public authority are denominated criminal, while 
those in which the enforcement of civil rights 
and remedies is the ultimate object of the punish¬ 
ment are denominated civil contempts.’’ 

Anderson vs. Indianapolis, etc., Forging Co., 
34 Ind. A., 100. 

“Contempt of court is a specific criminal 
offense, and the charge and the findings and 
judgment of the court thereon are to be strictly 
construed in favor of the accused.” 

Reymert vs. Smith, 5 Calif. A., 380, 

537—3 
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Assignments of Error Nos. 8 and 10. 

These assignments of error relate to the action of 
the court in permitting a certain witness, the secret 
service agent Lyons, to testify concerning his belief and 
conclusions, and the action of the court in refusing to 
strike out this testimony. 

The witness Lyons testified that he had a conversa¬ 
tion with the defendant when the defendant was brought 
back from Omaha, Nebraska. (Rec., p. 26.) This was 
another reference to the arrest of the defendant on 
another charge and this witness had no personal knowl¬ 
edge that the defendant was brought back from Omaha, 
Nebraska, under arrest. The witness was permitted to 
testify to what he might possibly have done in mention¬ 
ing irregularities in the office to the defendant. (Rec., 
p. 26.) The witness also testified to his belief that the 
defendant was arrested in Omaha, Nebraska, on Christ¬ 
mas Day, 1920. (Rec., p. 28.) This was another 
reference to the arrest on another charge and was 
testimony concerning an arrest eighteen months before 
the filing of the indictment in this case and approxi¬ 
mately two years before the arrest on this charge of 
forgery. The witness was permitted to testify con¬ 
cerning his opinion of the condition in which he found the 
files in the multigraph section and was permitted to 
testify that he found that certain files, pay-roll sheets, 
cards and time cards were missing, “which should have 
been kept on file.” (Rec., p. 29.) It was only the 
belief and conclusion of the witness that these papers 
should have been found on file and this was later con¬ 
tradicted by an official of the bureau. (Rec., p. 36.) 

It is not considered necessary to submit to this court 
authorities to sustain the contention that a witness 
such as this witness should not be permitted to testify 
to his opinion as to how the files in the Government 
Department should be kept. The witness was not 
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qualified as an expert on this matter, was not employed 
in that office, had no direction or supervision over the 
system of filing and betrayed considerable ignorance 
concerning the proper place in which to look for the 
files which were missing, according to his claims. 

The witness was contradicted by a later witness for 
the Government, Mr. Howell, who was the superior 
officer of the defendant and who testified concerning 
the proper place for the filing of the pay-roll sheets, etc. 

Before the contradiction of the witness Lyons it was 
improper for the court to permit him to testify con¬ 
cerning his opinion as to the condition of the files. A 
reading of Mr. Lyons’ testimony as it appears in the 
record would make it clear that he was testifying without 
personal knowledge of the truth of his statements. 

The motion to strike out the testimony should have 
been granted for the same reasons which made it improper 
to permit the testimony to be introduced and for the 
further reason that after the testimony of the Govern¬ 
ment witness Howell it was evident that the belief and 
conclusion of the witness Lyons were based on the 
erroneous premise that the pay-roll sheets etc., should 
have been filed where he was looking for them. 

This testimony should have been striken out for the 
further reason that the witness Lyons produced the pay¬ 
roll sheets, etc., which related to the particular checks in 
question and testified concerning the absence of Govern¬ 
ment records which had nothing to do with the issues 
on trial. 


Assignment of Error No. 3. 

This assignment of error relates to the refusal of the 
court to withdraw a juror on account of the improper 
conduct of the District Attorney. Specific instances 
of misconduct will be pointed out and it is believed 
that an examination of the record as a whole will show a 
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course of conduct which prejudiced the defendant’s 
rights to a fair trial. 

The action of the District Attorney in bringing out 
testimony from the witness Stovall that he was not an 
employee of the Government and that he did not have 
money due him from the Government on the date of 
the check on which his indorsement is alleged to be 
forged was improper conduct in that it brought before 
the jury the insinuations and intimations that the 
defendant might be guilty of making false entries in 
the Government pay-roll or might be a party to a con¬ 
spiracy to defraud the Government. These matters 
were not pertinent, proper, or relevant to prove the 
charge of forgery. r l his testimony was not necessary 
in order to prove that the checks might have come into 
the possession of the defendant. 

It was improper conduct on the part of the District 
Attorney to recall a witness for the sole purpose of 
informing the jury and the court of an altercation which 
took place between the defendant and the witness during 
a recess of the court and after the witness had concluded 
his testimony on the issues of the case. The purpose of 
the District Attorney in bringing this matter in the 
evidence was not to aid the jury in determining the 
issues of the case but solely to prejudice their mind 
against the defendant. The manner adopted was not 
the proper manner of informing the court that the 
District Attorney believed that the offense of the con¬ 
tempt of court had been committed. This could properly 
be done on an information in a separate proceeding, 
the offense being a separate offense in itself. 

The motion to withdraw a juror on account of the 
improper conduct of the District Attorney should have 
been granted for the reason that this evidence charged 
the defendant with a distinct criminal offense, if any¬ 
thing. 


Gompers vs. U. S., 233 U. S., 604, 
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In the cross-examination of the defendant the prose¬ 
cuting attorney in referring to the checks on which it 
was alleged the forgery appeared, asked the defendant 
certain improper questions and made improper remarks 
as follows: 

By Mr. Bilbrey: 

Q. I will ask you to look at the writing of “A” and 

"B" and tell me whether or not that is Mr. Harper’s 
handwriting? 

All. OBrien: I object. A\e do not have to prove 
whose handwriting it is, your Honor. 

A. I can not say. 

Air. 0 Bnen: We do not have to prove whose hand¬ 
writing it is. 

r l he Court: He says he can not say. 

By Air. Bilbrey: 

Q* Be said he knew Air. Harper s handwriting. I 
just merely wanted to find out whether it was or not. 

You can go and argue that this is Mr. Harper’s hand¬ 
writing. 

Air. O'Brien: You know that what you have asked is 
improper, and I move that a juror be withdrawn on 
account of the improper conduct of the District Attorney. 

The Court: No, the jury understands that. (Rec., 
p. 47.) 

r I he question which was asked the defendant by the 
prosecuting attorney had no bearing on the question of 
whether or not the defendant committed forger}^. 
It did, however, serve the purpose of making it appear 
that it was necessary for the defendant to place the 
guilt on someone else and improperly emphasize before 
the jury the fact that the defendant could not prove 
that it was not his handwriting, by proving the in¬ 
dorsement was in the handwriting of Mr. Harper. 
The question coupled with the remark, “I just merely 
wanted to find out whether it was or not. You can go 
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on and argue that this is Mr. Harper’s handwriting/’ 
was improper and highly prejudicial to the rights of 
the defendant. The intimations and insinuations to 
the jury were that it was necessary for the defendant 
to prove who wrote the indorsement or to prove that 
Mr. Harper in order to escape liability himself. The 
thought was suggested to the jury that the defendant 
was about to improperly charge another man with the 
commission of this crime although he could not prove 
that the other man committed it. 

This court has held that improper remarks of counsel 
were sufficient to reverse a verdict and said it would not 
speculate as to the effect the remarks might have had 
on the jury. 

“It is not for us to say what effect these 
remarks might have had upon the jury. There 
is too great a danger involved in the probable 
results of such an impression to permit any 
speculation on our part as to its effect upon the 
jury. The probability of injury and injustice 
is so great as to leave but one safe course for us 
to pursue and that is to grant a new trial.” 

Pickford vs. Hudson, 32 App. D. C., 480. 

The question and the remark which the District 
Attorney made were not withdrawn by him and were 
not explained by the court. It has been held that such 
remarks are reversible error even though the remark is 
later withdrawn by counsel. The obvious reason is 
that the impression which is once made in the minds 
of the jurors is not removed by the withdrawal of the 
remarks. 

“The mischief had been done. . It is doubtful 
if an express instruction by the court could have 
remedied it. The lodgment in the minds of the 
jury made by the palpably improper questions 
put was by this most untimely remark riveted in 
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their brains. The subsequent withdrawal of 
of the remark by counsel was impotent. It did 
not rid the remark of its most potent inference, 
that it was nevertheless true. When counsel 
indulge in practices so prejudicial to the interest 
of that justice which it should be delight of 
courts to uphold they must abide the legitimate 
consequences .’ 1 

Porter vs. Day, 44 Ill. App., 256. 

During the examination of the defendant the attempt 
was made by his counsel to prove certain facts to explain 
the alleged flight of the defendant which had been the 
subject of testimony by the Government witnesses. 
The attempt was made to clear up before the jury the 
question of the alleged arrest of the defendant on 
another charge. In the course of the discussion the court 
directed Mr. Bilbrey to state his reasons for making 
objections. Whereupon Mr. Bilbrey said: 

Mr. Bilbrey: 

“My ground of objection, if your Honor pleases, 
is this, and that this man was arrested and 
brought back hereon another case, and naturally, 
he would not have been arrested in two cases 
at the same time, because they had been looking 
for him on both cases, and necessarily when one 
warrant of arrest is served on him, they would 
not desire to serve another.” (Rec., p. 51.) 

Counsel for the defendant immediately moved that a 
juror be withdrawn on account of the improper conduct 
of the District Attorney. 

The statement of the District Attorney was improper 
as a statement of a fact prejudicial to the defendant 
and not pertinent to the issues in this case. The state¬ 
ment served again to inform the jury and to impress 
upon the jurors the fact that the defendant was arrested 
on another charge in January, 1920, and by way of an 



explanation the District Attorney introduced the ad¬ 
ditional facts in his statement that the defendant was a 
fugitive on two charges. The explanation which he 
gave concerning the reasons for serving the warrant in 
the other case and not in the one on trial served further 
to injure the defendant’s rights to a fair and impartial 
trial and was a statement concerning the intentions and 
desires of the arresting officers. This was a matter not 
in evidence and not proper subject for comment by the 
District Attorney. 

“Where an advocate states as facts matters 
pertinent to the issue and not in evidence he 
violates his duty and this may be good ground 
of reversal.” 

Supreme Lodge vs. Jones, 113 Ill., 241. 

“Counsel should not comment on facts not in 
evidence.” 

Wells vs. Wells, 144 Mo., 198. 

“It is improper for counsel to add by his own 
statement a fact without the authority of an 
oath or evidence to the testimony as submitted 
to the jury.” 

Bradham vs. State^ 44 Fla., 546. 

“Failure of counsel for state to keep within the 
limits of fair and temperate discussion and the 
range of the evidence in the case entitles the 
adverse party to an exception which is as potent 
to upset a verdict as any other error committed 
during the trial.” 

State vs. Hammettc, 54 Vt., 83. 

“We are no more disposed to indulge in arti¬ 
ficial distinctions in a criminal than in a civil 
case, but it is nevertheless our duty to see that 
every defendant is properly protected in the right 
secured to him by the law of the land. While it is 



true that as a general rule a cause of reversal is 
removed if the trial court withdraws from the 
consideration of the jury objectional remarks of 
counsel and testimony improperly admitted, Wash¬ 
ington and G. R. Co. vs. Dashiell, 7 App. D. C., 
507, we think it is equally well established rule 
that in a case like the present, where the obvious 
intent of the objectionable remark was to preju¬ 
dice the jury and where considering the whole 
case it is apparent to the appellate court that such 
a prejudice was likely to remain with the jury 
notwithstanding the attempt of the trial court to 
remove such prejudice, it is the duty of the appellate 
tribunal to award a new trial (Waldron vs. Waldron, 
156 U. S., 361), and where no attempt is made by 
the trial court to remove the prejudice occasioned 
by the objectionable argument the appellate 
court will not speculate as to its ultimate effect 
upon the jury. The probability of injury and 
injustice is so great as to leave but one course to 
pursue and that is to grant a new trial. Pickford 
vs. Hudson, 32 App. I). C., 480. Applying this 
rule to the facts of this case it is apparent that 
irrespective of the other questions involved it 
would have been our duty to have granted a new 
trial because of the misconduct of counsel for the 
Government. 

“Judgment reversed and a new trial ordered.’ 

United States vs. Frisbee, 35 D. C. App., 
519. (Italics inserted.) 

In view of the fact that many authorities goes so far 
as to say that a new trial should be ordered, even where 
the court has attempted to remove the prejudice created 
by the improper remarks, it seems that in this case the 
argument is still stronger when it is considered that 
at no time in the whole record was a serious, careful and 
forceful attempt made to remove the prejudice from the 
minds of the jury but rather in most cases the remarks 
of the District Attorney were upheld by the court. 
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The remarks made by the District Attorney on one 
occasion were such that he hesitated to state them 
before the jury until instructed to do so by the court. 
(Rec., p. 51.) 

1 he authorities seem to sustain the contention of the 
defendant that the improper remarks and improper 
conduct of the District Attorney are sufficient grounds 
for the reversal of the judgment. The remarks in this 
case are particularly prejudical and are part of a per¬ 
sistent effort and course of conduct on the part of the 
District Attorney to convey to and impress upon the 
minds of the jurors information concerning matters 
which were irrelevant to the issues in the case for the 
sole purpose of prejudicing the defendant’s right to a 
trial by a fair and impartial jury. The substantial rights 
of the accused, to be tried on this charge alone, in a fair 
and just manner were flagrantly violated by the improper 
conduct of the District Attorney in introducing evidence 
of other offenses and in his improper comments and 
remarks throughout the course of the trial. There 
can be no doubt that the remarks and conduct were 
deliberate and not inadvertent. 

Assignments of Error Nos. 11-12. 

These assignments of error relate to the refusal of the 
court to permit the defendant to explain by the records 
of the trial and by other evidence his alleged flight. 

After testimony had been introduced concerning the 
arrest of the defendant in January, 1920, the defendant 
endeavored to prove from the records of the court when 
he was arrested on the charge for which he was being 
tried. Objection was made by the District Attorney 
and was sustained by the court. (Rec., p. 50.) 

Counsel for the defendant then endeavored to read 
the docket entries to the jury and the objection by 
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the District Attorney was sustained. (Rec., p. 
51-52-53.) 

It was the purpose of the counsel for the defendant to 
prove that the arrest referred to and the alleged flight 
were at least eighteen months before the filing of the 
indictment in this case and before the arrest in Omaha, 
on the warrant issued in this case. It was the intention 
of the counsel for the defendant to prove that the two 
arrests were entirely unconnected and in view of the 
fact that the jury had been informed of the first arrest, 
it seems that the least which the defendant might have 
received would have been an opportunity to explain 
that arrest and to explain that he was never indicted 
on the charge for which he was arrested in January, 
1920, and that when he was arrested on the charge in this 
case the arrest occurred in Omaha, Nebraska. The 
record of the court would have shown this and would 
have aided the defendant in proving that he was not in 
flight but that on each occasion he was found at his 
home in Omaha, Nebraska. It would have assisted the 
counsel for the defendant to be able to argue that he 
was no more a fugitive on the second occasion when he 
was found at the same place in Nebraska than he was on 
the first occasion when he was found there on the arrest 
referred to. 

In the re-direct examination the defendant was asked 
by his counsel how long he remained in the District of 
Columbia after his return in January, 1920. 

He is also asked when he was arrested on the charge for 
which he was being tried and was asked when he first 
had notice of the charge against him. Objection was 
made and sustained by the court and the counsel for the 
defendant was denied the opportunity to prove that 
after the return under arrest in January, 1920, the 
defendant remained in the District of Columbia until 
his bail was released, because no indictment was found 
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against him and that after the release of his bail the 
defendant remained in the District of Columbia for 
several months. That after remaining in the District 
of Columbia for several months he returned to his home 
in Omaha, Nebraska, where he was arrested on the 
charge of forgery. 

The defendant was even refused the opportunity to 
deny that he was arrested on the charge of forgery 
when he returned under arrest in January. (Rec., p. 49.) 

In endeavoring to explain his conduct the defendant 
was asked by his counsel when he first had notice of 
this charge against him and was refused an opportunity 
to answer the question. (Rec., p. 49.) 

When it is considered that the attempt was made to 
prove the defendant was a fugitive from this jurisdiction 
and that the attempt was carried to such an extent 
that proof of another offense and arrest therefore was 
introduced, it seems highly improper and unjust to 
refuse the defendant the right to have the jury know 
that no indictment was found against him on the other 
charge, that he remained within the jurisdiction for more 
than a year after he was brought back on the other 
charge, during which time the agents who testified 
they were looking for him could have very easily have 
found him. The defendant was entitled to have the 
jury know that if he was really sought on the charge 
for which he was being tried he could have been held 
here when his bail was released on the other charge. 
He was also entitled to have information brought out 
which would permit Ins counsel to argue to the jury 
that he was not a fugitive and that if he was the type 
to run away he would have left this jurisdiction as soon 
as the other charge was dropped. The object of the 
questions was clearly explained tc the court and it was 
clearly recognized by the court and prosecuting attorney 
that the purpose of the question was to explain the 
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alleged flight. A reading of the record on pages 48, 
49, 50, and 51 will clearly show that the defendant made 
every effort to be permitted to prove to the juiv that 
he was not a fugitive, that he was within the jurisdiction, 
that he could have been arrested on this charge at any 
time while he was within the jurisdiction, that at the 
time of each arrest he was found at the same place in 
Nebraska, and that he was not a fugitive on this charge 
as had been implied. 

In Commonwealth vs. Goldberg et al., 212 Mass. 
Rep., 90, the court said— 

“The Government introduced evidence of the 
flight and avoidance of the defendants when 
they had been arrested and held to bail upon 
this charge in another state upon proceedings 
for their extradition. This evidence was com¬ 
petent and material. It might have been found 
to warrant the inference that it was because of 
their conscious of guilt that they sought to avoid a 
trial. But for that very reason it was competent 
for them to show, if they could, that the reason 
of their avoidance, was not a consciousness of 
guilt, but that it was due to some other cause 
consistent with their innocence, and to show 
what that cause was. This was in substance 
what they offered to prove, and they should 
have been allowed to do so. And as they made a 
general offer of proof to this effect and it was 
rejected, it does not matter that the judge rightly 
excluded the particular question which was put 
to Dugan in cross-examination before the offer 
of proof was made. Nor was the error cured 
by the fact that the defendants themselves 
afterwards testified to the circumstances and 
occurrence which preceded their flight.” 

In Goforth vs. The State, 183 Alabama reports, 68, 
the court held— 

“when a crime has been committed and the state 
offers evidence tending to show that the de¬ 
fendant absented himself from the community 
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in which the crime was committed, the value 
of this fact of flight depends entirely upon the 
purpose of the defendant in thus absenting 
himself from the community. The question as 
to why the defendant left the community and 
remained away from it becomes a question for 
the jury, and so, when the state offers the fact 
of the defendant s flight from the community 
in evidence the law allows both the state and the 
defendant to show all those things which the 
defendant said and did when he left and while 
away from the community which tends to explain 
. the quo animo of the flight, whether the absence 
of the defendant was due to his sense of guilt or 
his desire to avoid or through fear of, arrest, 
or on the other hand, whether his absence was 
due to other causes.” 

In Pitman vs. r lhe State, 146 Alabama Reports, 612 

it was held that the state having been allowed to show 

that the defendant did not eat breakfast at the home 

of the prosecutrix on the morning after the assault, 

and that it was his habit to eat there, it was error not 

to permit the defendant to show that it was not an 

unusual thing for him to be away from breakfast there. 

The following cases hold that mere going away from 

the scene of the crime is not always flight in the sense 

that evidence is thus furnished of a consc’ousness of 
guilt. 

People vs. Bercker, 20 Calif. A., 205. 

. Com. vs. Roland, 8 Phil. (Pa.), 606. 

It has also been held that the accused must have 
actual knowledge of the fact that he was accused or 
suspected of crime and that he fled to avoid arrest and 
prosecution. 

See- 

State vs. Sorenson, 157 Iowa. 534. 

Peo. vs. Sainz, 162 Calif., 242. 

Peo. vs. Jones, 160 Calif., 168. 

State vs. McClure, 159 Iowa, 351. 

Trapp vs. Nex Mexico, 255 Fed., 968. 
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On the authority of the above cases, it would seem 
that it was proper to ask the defendant and receive his 
reply as to when he was first arrested on this charge and 
when he first learned of the charge against him. 

“I nless the defendant fled from the country 
to avoid arrest the fact that he did leave is no 
evidence of his guilt.” 

State vs. Marshall, 115 Mo., 383, 22 S. W., 
452. 

Assignment of Error No. 13. 

r lhe charge of the court to the jury appears in full 
on pages 59 to 64 of the record and this assignment of 
error relates to that part of the charge to the jury 
which refers to the flight of the defendant as follows: 

“Now that evidence is introduced here by the 
Government on the theory that Mr. Barrow, 
being warned by the intimations of the secret 
service agents that there were irregularities that 
they were investigating on the theory that 
he, conscious of his guilt, fled from the 
consequences of it, and was brought back finally 
to Washington in custody, under arrest, some 
months later. 

“Now, what is the fact about that? Did he 
do it? Was he conscious, guilty conscious, of 
the fact that he had forged either one or both of 
these checks at that time, and had passed one of 
them and left, fled to escape, as he supposed, 
the consequence of his criminal act? Now, 
evidence of flight is only justifiable on the theory 
that it evidences a consciousness of guilt. A 
man may leave a jurisdiction without any such 
purpose or intent. He himself has told you 
that he left without telling anybody in the 
Bureau, at least, that he was going. Now, was 
there any significance to that, and if so, what 
it is, is for you to say in considering all the 
testimony in the case.” (Rec., pp. 02 and 63.) 
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An exception was taken to this part of the charge and 
it is urged that the charge is improper in its tenor and 
subject matter. The court has in this charge again 
referred to the arrest of the defendant for another 
offense. 1 he court has referred to this and impressed 
it again upon the jury, although the defendant was 
refused the opportunity to explain the matter. The 
court comments on the alleged flight and the stress 
which is laid upon the guilty conscience which causes 
flight could not fail to prejudice the jury against the 
defendant. 1 he defendant by this portion of the charge 
alone lost in the minds of the jury the presumption of 
innocence and there was left with them the thought 
that he had fled, that he was a fugitive and that he left 
without telling anybody in the Bureau, at least, that he 
had gone. 

Every presumption in his favor is taken away from 
the defendant and he is left with the burden of an 
alleged flight which the court has refused to permit him 
to explain. It was error for the court to mention this 
fact of the defendant leaving the jurisdiction without 
commenting on the testimony of the Government 
witness, Herbert H. Howell, who testified that the 
defendant, Barrow, might have made application prior 
to September 1, 1919, for two weeks’ leave. (Rec., 
p. 63.) 

It was in answer to a question by the court that the 
statement was made by the defendant that he did not 
believe he told anybody in the War Risk when he left 
that he was going away. (Rec., p. 50.) 

The court in the part of the charge quoted comments 
upon this statement by the defendant and the comment 
in the connection in which it is made serves to prejudice 
the defendant, particularly when it is considered that 
the court in the charge omitted to comment on the other 
answers given by the defendant in reply to questions 
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by the court. These other statements by the defendant 
to the court at the time of the same questioning which 
brought out the statement repeated by the court were 
to the effect that the defendant believed he was under 
two weeks' leave of absence at the time; that the defendant 
had an application pending for leave of absence at that 
time and had been unable to get away because they were 
so busy and that the leave was to take effect about September 
1st. (Rec., pp. 50 and 51.) 

In giving only one of the answers the defendant made 
to the questions by the court, the charge to the jury 
received an entirely different significance than if the 
other statements had been included. 

It has been sometimes held that to comment on the 
alleged flight of the defendant without giving his ex¬ 
planation is reversible error. This charge has the same 
effect in that the court comments on the alleged flight 
and comments on the fact that the defendant left without 
telling others at the Bureau of his intentions but omits to 
mention on the fact that the defendant testified that 
he believed that he was under leave of absence. (Rec., 
p. 50.) 

In the People vs. Horace Murray, 72 Michigan Rep., 
10 at page 16 the court said: 

“Undue prominence is often given to unim¬ 
portant testimony by the course pursued by the 
court. Much care should be observed in this 
regard by the circuit judge. We think this 
charge has this infirmity. For instance, it says 
the respondent fled, without stating his testimony 
upon that subject. . . .” 

In this case the court went even farther than to 
neglect to give the defendant’s testimony concerning his 
absence from the jurisdiction. Ihe court went so far 
as to refuse to permit the defendant to give evidence 
concerning his absence and then commented upon the 
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evidence of the Government which tended to prove 
that there was a flight. At only one place in the record 
will it appear that the defendant was able to get before 
the jury the fact that he had an application pending 
for a leave of absence which was to take effect about 
September 1st and that he believed that the leave of 
absence had been granted. (Rec., p. 50.) 

This was only brought out in answer to questions by 
the court himself and it is a striking fact that in the 
charge to the jury the only part of the defendant’s 
answer to the court which appeared in the charge is 
the one which lays him open to the inference that he 
fled as a result of a guilty conscience, namely, that he 
left without telling anyone in the Bureau that he was 
leaving. An examination of the record will disclose 
that with regard to this statement the defendant 
made it only as a statement on belief and it is quoted in 
the charge as a positive statement of fact. 

The effect of this was to picture the defendant to the 
jury as a man who had been arrested on the one other 
crime at least and who fled from the jurisdiction bur¬ 
dened with the guilty consciousness of a crime, rather 
than to leave him in the position of a man presumed to 
be innocent until proven guilty and of a Government 
clerk who left Washington on leave of absence and 
returned to the place from which he came to enter the 
service of the Government. As it was well said in the 
case of Tulton vs. L. 8., 45 App. D. C., 27 at page 45, in 
comment on a similar error, 

thus his shield was seized, beaten into a 
sword, and turned against him.” 

Assignment No. 14. 

This assignment relates to the error committed by 
the court in punishing the defendant for an alleged 
contempt of court without the service of any process 
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upon the defendant. The defendant was prosecuted 
on this offense as a separate offense but was denied his 
usual rights in that no petition for a rule was filed and 
there was no issue joined and no matter formally before 
the court at the time when he was sentenced to im¬ 
prisonment on conviction of contempt of court. The 
contempt of court is based on the same matter which 
has been referred to heretofore and which appears in the 
testimony given by the witness Cates on pages 17 and 
18 of the record. As will be shown on page 10 of the 
record the defendant was adjudged in contempt of 
court and sentenced to thirty days in prison. An appeal 
was noted to the adjudication of contempt but the 
motion to fix bail on a sentence of contempt was denied. 

1 he matter is only referred to here in order that the 
appellate court may be informed of this incident as 
another indication of the general manner and conduct of 
the trial. 

The defendant has served the term of imprisonment 
imposed upon him for contempt of court and the question 
has become moot. 

It is respectfully submitted that on the enumerated 
exceptions and assignments of error and on the general 
treatment received by the defendant in the course of 
this trial that he was denied his constitutional rights to 
a fair and impartial trial and that the judgment entered 
against the defendant should be reversed. 

Respectfully submitted, 

MATTHEW E. O’BRIEN, 
MATTHEW H. O’BRIEN, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 


No. —, Special Calendar. 


David W. Barrow 


v. 

The United States. 


>No. 3996. 


STATEMENT OF THE CASE. 

Appellant, Barrow, was convicted in the Court 
below upon the first, second, and third counts (Rec¬ 
ord, p. 5), of an indictment in four counts, charging 
the forging of the indorsements upon and the uttering 
of two checks drawn upon the Treasurer of the 
United States to the order of G. H. Stovall. 
(Record, pp. 1-5.) 

Prior to and at the time, June 21 and August 6, 
1919, the checks in question were drawn Barrow was 
employed as chief of the Duplicating Section, a part 
of the Administrative Division of the Bureau of War 
Risk Insurance. (Record, pp. 35, 44.) Working 
under Barrow’s direction and supervision in the 
section of which he was chief, there was a day force 
and a night force, the former being employed and 
paid on an annual basis (Record, pp. 36 and 43) 
and the latter on an hourly contract basis. (Record, 

(i) 
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pp. 14 and 43.) As a method of keeping a record of 
the time worked, a night or contract employee was 
required to register by punching or stamping by a 
time clock upon a card bearing his name the time pf 
arrival and departure. (Record, pp. 14 and 31.) 
The time slips or cards punched by each employee 
who worked at night were then placed in a box near 
the clock (Record, p. 14), from which they were col¬ 
lected by a Miss Roberts, a time clerk, under Bar- 
row’s supervision and who at the time of the trial 
was Barrow’s wife (Record, pp. 34 and 44). The 
slips were then “okayed” by Barrow (Record, p. 39), 
and became the basis of a daily computation sheet 
(Record, pp. 54 and 55), and later a payroll (Re¬ 
cord, pp. 56-58), for which checks were drawn by 
the central time office. The checks, accompanied 
by the pay roll, in duplicate, were then returned from 
the central time office to Barrow, the checks to be 
turned over to the employees entitled to receive them 
and the pay rolls to be signed and filed, one copy in 
the Duplicating Section and one in the central time 
office. (Record, p. 46.) 

Barrow employed and discharged all persons 
working on the night force. (Record, pp. 14 and 46.) 
When he employed anyone, he had his or her name 
entered on the time book. When he discharged any¬ 
one, he directed that his or her name be stricken 
from the book. From this book the time slips or 
cards used in the time clock were made out. (Record, 
p. 46.) 
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For some two months prior to May, 1919, one G. H. 
Stovall had been working in the Duplicating Sec¬ 
tion as a night operator, having been employed and 
later discharged by Barrow. (Record, pp. 11 and 12.) 
Notwithstanding the fact that Stovall had, on or 
^ 1 ^ 1 0 1 0 y severed his connection as such 
employee and had nothing due him, there was, on 
June 21, 1919, in the usual course (Record, pp. 55 
and 56), a check in the tenor set forth in the first 
count of the indictment (Record, pp. 2 and 20), 
drawn to the order of C. H. Stovall for $8.40, and 
on August 6, 1919, a similar che'k (Record, pp. 4 
and 20) was drawn to the order of G. H. Stovall 
in the sum of $32.70. 

Stovall did not sign the pay roll for these checks 
(Record, p. 58), nor did he ever receive or indorse the 
said checks (Record, p. 14), but, on the contrary, both 
checks were indorsed by Barrow. (Record, pp. 15 and 
20.) Check dated June 21, 1919, was uttered by 
Barrow to Saks and Company (Record, p. 15) in 
payment for a pair of shoes. 

During the latter part of August, 1919, a secret 
service agent of the Treasury Department inter- 
\ iew ed Barrow in respect of the manner of com¬ 
puting time of the employees of his Section. (Record, 
p. 26.) A few r days later the same agent went to see 
him at his office, and did not find him in. The 
agent then went to Barrow’s home and covered the 
house for several days, but was unable to locate him. 
(Record, pp. 27 and 28.) On the first or second day 
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of September in the same year Barrow, without 
tendering his resignation (Record, p. 47) and without 
telling any one in the War Risk Bureau (Record, p. 
50), left Washington and went to Omaha, Nebraska. 
There he was arrested in December, 1920, and brought 
back to Washington (Record, p. 28) and later 
indicted, tried, and convicted, as heretofore stated. 

POINTS AND AUTHORITIES. 

Alleged errors to the number of fourteen have 
been assigned by appellant. These assignments are 
set forth on pages 21 and 22 of his brief. With the 
exception of assignments two, three, and seven, 
which have been discussed with other assignments, 
and assignment number nine which appears to have 
been abandoned, appellant has discussed his assign¬ 
ments in numerical order. We will discuss appel¬ 
lant’s points as they arise in his brief. 

Assignment No. 1. 

After the witness, G. H. Stovall, whose indorse¬ 
ment was alleged to have been forged, had testified 
that he was not working in the War Risk Bureau at 
the time the checks in question bore date, he was 
asked: 

You mav also state whether vou were due 
%/ %- 

that amount of monev from the Government 
at that time ? 

To this question appellant’s counsel interposed an 
objection and stated as the grounds thereof the 
following: 

I object to the introduction of this evidence 
on the ground that it tends to prove an en- 



tirely different charge than that on which the 
defendant is on trial, and it is not necessary 
to the charge for which he is on trial, being 
that of forgery, that it be shown that he cer¬ 
tified to false facts in making up a pay roll 
at the War .Risk Bureau, on which charge he 
is not under indictment in this court. (Rec¬ 
ord, p. 14.) 

The court permitted the witness to answer that 
there was nothing due him at that time, and appel¬ 
lant, through his counsel, noted an exception which 
is the basis of his first assignment. 

Appellant discusses this point on page 23 of his 
brief, where he savs: 

Upon the witness’s testimony that the in¬ 
dorsement was not in his handwriting, the 
prosecution had proved that there was a 
forgery. To permit the further testimony to 
go before the jury was to prejudice the jury 
by giving them information concerning an¬ 
other alleged offense which did not legally 
bear on the question of forgery. 

With this position we take issue. The burden 
was on the government of not only proving forgery, 
but also of proving that Barrow did the forging. 
While the question to which objection was made 
may not do so, we believe that appellant’s objection 
does disclose the purpose of the testimony whicu 
was sought to be elicited. It was to prove forgery. 
The theory of the prosecution was that these checks 
could not and would not have been issued but for 
Barrow’s false certificate that Stovall had earned 
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the amount covered by said checks; that this cer¬ 
tificate was made for the purpose of getting the 
checks into Barrow’s possession. For what purpose? 
Getting the checks or the proceeds of the checks? 
To get the proceeds it was necessary to forge or pro¬ 
cure to be forged the indorsements. Approval of 
false time slips and falsifying pay rolls were pre¬ 
liminary steps to the desired end, getting the pro¬ 
ceeds of the checks by forging and uttering. 

Although it is the law that a defendant on trial 
should not be prejudiced by evidence of other 
offenses, nevertheless he can not complain of such 
evidence where the other offenses were committed 
in aid of the offense for which he was on trial. 

Moore v. United States, 150 U. S. 57, 61. 

Ryan v. United States, 26 App. D. C. 74. 

Commonwealth v. Robinson, 146 Mass. 571 

People v. Marble, 38 Mich. 123. 

Su-an v. Commonwealth, 104 Pa. St. 218 

Mayer v. People, 80 N. Y. 364, 375. 

State v. La Page, 57 N. H. 245, 295. 

People v. Sharp, 107 N. Y. 427, 466. 

Assignments Nos. 4, 5, and 6. 

Appellant s fourth and fifth assignments are based 
on an exception taken to the overruling of his motion 
to withdraw a juror. The following from the record 
shows how the matter occurred : 

By Mr. Bilbrey: 

Q. Has anyone threatened or intimidated 

you about the testimony you have given here 
to-day? 

A. Yes sir. 
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Q. Please state who it was. 

A. The defendant. 

Q. At what time? 

A. At adjournment of court. 

Q. Where did it occur? 

A. Just outside the gate. 

Q. What did he say, if anything? 

A. I was talking to Mr. Hoffman and Mr. 
Stovall and Miss Luckett, and some one 
grabbed me by the shoulder—I don’t know 
whether to tell you what he said; shall I say 
it? 

The Court. Yes, tell it. 

A. (Continuing.) “You are a God damned 
liar, you are perjuring yourself, and I will get 
you,” and I looked up and it was the defend¬ 
ant. I didn’t know what to do. 

Mr. O’Brien. I move that a juror be with¬ 
drawn and the case continued on account of 
the improper conduct of the District Attor¬ 
ney in bringing that matter out in the presence 
of the jury. 

The Court. Overruled. Do you want to 

recross examine on that ! 

Mr. O’Brien. No, I did not hear it, hut with 
the exception of the profanity which has been 
brought out , my client has admitted to me that he 
did do that , and I insist on a nding. 

The Court. I did rule. I overruled your 

motion. 

Mr. O’Brien. Then I ask an exception. 

In considering appellant’s claim of prejudicial error, 
it should be noted that no objection was made by ap¬ 
pellant to the questions asked the witness, although 

71469—23-2 
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he knew what the witness would answer. On the 
contrary he remains silent until the testimony is 
given, and then moves to withdraw a juror. In other 
words he endeavors to entrap the court into what he 
claims is error. 

It is the duty of counsel seasonably to call 

the attention of the court to anv error in em- 

«/ 

panelling the jury, in admitting testimony , or 
in any other proceeding during the trial by 
w hich his rights are prejudiced, and in case of 
an adverse ruling to note an exception. 
(Italics supplied.) Alexander v. United States, 
138 U. S. 353, 355. 

A defendant in a criminal case will not be 
permitted to lay a trap for the court, and, 
after the court has become ensnared, claim 
prejudicial error * * *. Dowling v. 

United States, 41 App. D. C. 11, 18. 

Notwithstanding his failure to make seasonable 
objection to the introduction of the evidence in 
question, appellant now r claims that it w T as pre¬ 
judicial in that it had no bearing on the case. It 
had no bearing on the case, he says, because the 
witness to w hom the threat was made had completed 
his testimony and was not thereafter recalled. The 
record pages 17 and 18 show 7 that he w T as subject to 
redirect examination, and might have been called in 
rebuttal. However, appellant’s argument admits, 
inferentiallv that, had the threat been made before 
the witness had finished giving his testimony, evi¬ 
dence of the incident would have had some bearing 
on the case. It is on this ground that we stand. 




The threat was made in the presence of Miss Luckett, 
Stovall, and Hoffman, all of whom were witnesses in 
the case, and none of whom, except Stovall, who was 
later called in rebuttal, had yet testified. We sub¬ 
mit that the testimony here alleged to have been pre¬ 
judicial tended to show a determination on the part 
of appellant to intimidate witnesses and thus prevent 
them from giving testimony against him and was 
therefore admissible. Its weight in that respect 

was for the jury. Bowman v. United States. 50 App. 
D. C. 90, 93. 

Assignments Nos. 2 and 7. 

Appellant claims that his cross-examination of 
two witnesses, Robert E. Cates and Bert C. Farrar, 
who testified on behalf of the government, was so 

restiicted b\ the ( ourt as to amount to prejudicial 
error. 

The cross-examination of Cates is found on pages 
15, 16, and 17 of the record, which will disclose that 
the Court merely restricted the asking of questions 
that had already been asked and answered. Most 
of the questions asked Cates by appellant's counsel 
related to whether certain testimony had been given 
b} the witness at a former trial, there was one 
single question that w T as asked and answ r ered tw T ice, 
and yet counsel for appellant reserved an exception 
to the Court s refusal to permit him to ask the same 
question again, which he now claims was for the 
purpose of laying a foundation to impeach the wit¬ 
ness. Such being the obvious and only purpose of 



the questions asked, once an answer was had the 
foundation was laid and a repetition of the question 
was simply trifling with the time of the Court. On 

no point covered by the direct examination did the 

% 

Court restrict the cross-examination of the witness 
Cates. 

The cross-examination of the witness Bert C. 
Farrar, handwriting expert, is found on pages 20, 
21, 22, and 23 ol the record. Reference to this 
examination discloses that appellant reserved three 
exceptions to rulings of the Court. 

The first of these exceptions appears on page 
21 of the record, which shows that the witness 
was being examined about some handwriting which 
had not been identified and the genuineness of 
which was not in issue. Although no objection 
was made, the Court of its own motion refused to 
permit the witness to answer. The correctness of 

the Court’s ruling is supported by the following 
authorities: 

Andrews v. Hayden , 88 Ky. 455, 459. 

Tyler v. Todd, 36 Conn. 218, 222. 

Bacon v. Williams, 13 Gray, 525, 527. 

State v. Griswald, 67 Conn. 290, 308. 

Gaunt v. Harkness , 53 Kans. 405, 411. 

Rose v. National Bank, 91 Mo. 399, 402. 

The other exception appears on page 23 of the 
record. The following from the record, pages 22 
and 23, shows the nature and scope of the Court’s 
ruling to which the exceptions were taken: 

Q. Now if it were admitted that a man 
had an artificial limb and that he was seen 
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to write the signature by a man who fitted 
him with a pair of shoes, and you examined 
that writing, would you then be satisfied 
that your cross-examination was accurate? 

* * * 5fC ' 5(C 

The Court. I do not know what the ques¬ 
tion means; it is obscure. 

Mr. O’Brien. I will ask the direct ques¬ 
tion then: Did }'ou, after the last trial, while 
the jury was out, after you had testified, did 
you say to me in the presence of Mr. Lyons, 
I think, that if you were on the jury you 
would vote for an acquittal? 

A. Oh, no. 

The Court. Wait a minute. 

Mr. O’Brien. You did not sav that? 

A. Not in those words; no. 

Q. What did vou sav ? 

The Court. One moment. What is the ob¬ 
ject? 

Mr. O’Brien. This man has testified to 
what his opinion is. I want to see how so.und 
his opinion is and show that after a certain 
physical fact was demonstrated at the last 
trial he said he would have some doubt and 
that he then came here and examined the 
papers this morning. 

The Witness. I did not hear the testimony 
at all; it is only hearsay, but I understood 
that some man testified that he had fitted 
both shoes. 

***** 

Mr. O’Brien. After you heard this piece 
of hearsay evidence, then, that you say you 
don’t know whether it was garbled or true, 



that you then had some doubts as to the 
accuracies of your opinion, did you not ? 

A. Absolutely not. 

The Court. I told you not to answer until 
the Court ruled. Don’t do it again. That 
question, in the Court’s opinion, is not proper 
cross-examination and the question is ruled 
out and the question is stricken out. 

Mr. O’Brien. I ask to be allowed an excep¬ 
tion to the ruling of the Court. 

The Court. You mav have it. 

Mr. O’Brien. I am going to ask it another 
way, if Your Honor will permit me. I am 
going to ask to show that this witness made 
contradictory statements to his testimony 
here. 

***** 

The Court. If you are going to lay a foun¬ 
dation to contradict this evidence, there is a 
proper way to do it. 

***** 

Air. O’Brien. Is it not a fact that you said 
to me while the jury were out in the last trial, 
that if you were on the jury you would give 
the defendant the benefit of the doubt and 
vote for an acquittal? 

Mr. Bilbrey. I object. 

The Court. Objection sustained. 

Mr. O’Brien. I ask an exception. 

We submit that, in view of the foregoing, appel¬ 
lant’s contention that the Court unduly restricted his 
cross-examination and frustrated its purpose is not 
well taken. 
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Assignments Nos. 8 and 10. 

Appellant’s eighth assignment of error is as follows: 

The Court erred in allowing secret service 
men to testify to their conclusions and beliefs. 

The Court is informed by appellant’s brief, pages 
32 and 33, that this assignment relates to the testi¬ 
mony of secret service agent Lyons, which may be 
found upon pages 25, 26, 27, 28, 29, and 30 of the 
record. 

The first exception taken by appellant to the testi¬ 
mony in question appears near the bottom of page 27 
of the record, and that was taken to the Court’s ruling 
made at the bench out of the hearing of the jury to 
the admissibility' of testimony tending to show how 
the checks, the endorsements upon which were forged, 
came into Barrow’s possession. The following from 
the record, shows how the matter was raised, and the 
ruling of the Court: 

(The following then occurred at the bench 
without the hearing of the jury:) 

Mr. O’Brien. They told your Honor that 
they were going to prove certain facts that 
would justify a line of examination that he is 
going into now. They failed to do that. 

The Court. Mr. Lyons said that he told the 
defendant that he was interested in certain 
irregularities about the way time was kept and 
that it referred to the section in which Mr. 
Barrow worked. I think that can be followed 
with the testimony similar to what the previ¬ 
ous witness testified. 
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Mr. O’Briex. Something was said about the 
pay roll and nothing was said by Lyons about 
forgery and no claim made of forgery. 

The Court. As I understand it, he is offer¬ 
ing this testimony as a part of a chain of testi¬ 
mony to show that whatever was done by Bar- 
row, if anything, in connection with the mat¬ 
ter, was done for the purpose of getting posses¬ 
sion of the checks, which are the basis of this 
indictment, and I think it is proper. What he 
is said to have done, in the way of manipulating 
accounts, if he did it, if he did anything, was 
done for the purpose of getting in his hands 
these two checks and forging them, anything 
along that line I think is proper. That is the 
claim, I understand, the Government is mak¬ 
ing. Whether they succeed or not is another 
matter, but is upon that basis that I let in that 
testimony. 

There are two checks which are the basis of 
this indictment. One is dated June 21, 1919, 
and the other is dated August 6, 1919, and 
apparently, according to the books, one or the 
other, or perhaps both of them, have been 
cashed or passed between that date and prior 
to the interview with these two agents. Now, 
if it appears what he did was a part of a scheme 
to get possession of these checks, it matters 
not whether he was guilty of some other offense, 
we are not trying him on a conspiracy and we 
are trying him on this charge, and the only 
question I am concerned with is to see whether 
this evidence is relevant to this charge. 

Mr. O’Briex. We note an exception. 





v. 


▼ 




r lhe next objection and exception is found upon 
page 28 of the record, and the testimony admitted 
over objection is found on page 28 of the record. 
1 his testimony was to the effect that the witness, at 
about the time Barrow absented himself from the 
office, made an examination of the files in Barrow’s 
office, and failed to find certain time cards (similar 
to Exhibits 0, I), and E, Record, p. 31), and certain 
pay-roll sheets (similar to Exhibit G, Record, p. 54) 
where parallel records were found. 

In this connection, Mr. Howell, Barrow’s superior, 
testified that Exhibit G was a semimonthly recapitu¬ 
lation sheet for pay-roll purposes (Record, p. 35), 
made out in the Duplicating Section (of which Bar- 
row was in charge) for the night force. Exhibit H 
(Record, p. 55) shows the computation of time for 
the check set forth in the first count of the indict¬ 
ment (Record, p. 2). Another witness, Freeman, 
testified, without objection (Record, pp. 38 and 39), 
that he was a record clerk under Barrow, who just 
prior to August 26th sent for the operator’s report 
which was the work done by each individual operator, 
and that next week, with Mr. Lyons, he looked for 
these files and they were missing. Taken in con¬ 
nection with the fact that Barrow left his office 
without notice to anyone, we submit that the testi¬ 
mony objected to was not conclusions and beliefs 
but was to facts which were relevant and competent, 
the weight being for the jury. 

After appellant’s counsel had fully cross-examined 
the witness Lyons as to his testimony given on direct 
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examination, that certain time cards and computation 
sheets were missing from the files of Barrow's office, 
the following occurred: 

Mr. O’Brien. If Your Honor please, I 
renew my motion now to strike out the evi¬ 
dence of Mr. McCahill (which motion appears 
on page 25 of the record), and the evidence of 
this witness (there was no previous motion to 
strike the testimony of the witness Lyons) in 
respect to what he found to be missing, and 
all of his testimony except that he produces 
these papers from the files. 

Mr. Bilbrey. If Your Honor please, I 
have not finished with that phase of the case 
yet, and I desire- 

The Court (interposing). I overrule your 
motion. 

Mr. O'Brien. I ask you to allow us an 
exception. (Record, p. 35; the matter in 
parentheses supplied.) 

Now, we submit that the motion to strike included 
much testimony that appellant does not claim to be 
prejudicial. Furthermore, the testimony on that 
phase of the case had not been concluded. Before 
it was concluded the government had shown the 
whole chain of circumstances—falsification of time 
cards relating to one of the checks, the forging of 
pay rolls, the beginning of the investigation, Barrow’s 
leaving without notice, and the missing parallel 
records, some of which he had sent for after the 
investigation started, all of which tended directly 
to prove the charge for which he was on trial. The 
motion was, therefore, properly denied. 
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Assignment No. 3. 

This assignment relates to what appellant terms 
misconduct of the Assistant United States Attorney 
who prosecuted the case. In his argument appellant 
states that specific instances of misconduct will be 
pointed out, and that he believes an examination 
of the record as a whole will show a course of con¬ 
duct which prejudiced the defendant’s rights to a 
fair trial. In other words, he wants the Court to 
understand that the assistant in charge of the case 
deliberately did the things complained of. 

Four instances are mentioned. The first of these 
is the asking of Stovall, whose name was alleged to 
have been forged, if there was any money due him 
from the government at the time the checks were 
issued. (Record, p. 13.) The admissibility of this 
testimony, given by Stovall, has already been shown 
on pages 4, 5 and 6 of our brief, to which we respect- 
fullv direct the Court’s attention. 

The second instance of alleged misconduct concerns 
the testimony of appellant’s threat to the witness 
Cates. (Record, p. 17.) This question has also 
been discussed, and shown to be without merit. 

It is next claimed that appellant suffered prej¬ 
udicial error from a remark of the prosecuting 
officer made during the cross-examination of Barrow. 
The latter, who stated that he was familiar with the 
handwriting of Rov Harper, was asked whether or not 
the forged endorsements were in Harper’s hand¬ 
writing. He stated that he could not say. His 
counsel then stated that appellant did not have to 





prove whose handwriting it was; whereupon and in 
reply, the prosecuting officer made the following 
statement, which is claimed to be prejudicial: 

He said he knew Mr. Harper’s handwriting. 
I just merely wanted to find out whether it 
was or not. T ou can go and argue that this 
is Mr. Harper’s handwriting. 

In this connection, it should be noted that a great 
deal of appellant s cross-examination of the wit¬ 
nesses produced by the prosecution had been devoted 
to developing the fact that Roy Harper, at the time 
the checks w r ere issued, w r as in charge, under Barrows’s 
direction, of the night force, and that Harper was a 
fugitive from justice. (Record, p. 34.) Appellant 
testified that Harper was in charge of the night force, 
and that he, Barrow, relied upon the time slips as 
e\ idence that Stovall was w'orking; and that the 
checks for the night workers w'ere turned over to 
Harper for distribution. With this testimony before 
the jury, the inquiry made as to whether the endorse¬ 
ments in question were in Harper’s handwriting w r as 
responsive to the direct examination as w'ell as ap¬ 
pellant’s theory of the case. The remark, therefore, 
did not and could not have conveyed any impression 
to the jury that had alreadv been conveyed by the 
testimony that they had already heard. (Record, 
pp. 14, 33, 34, 36, 41, 42 and 45.) Wide latitude is 
allowed in cross-examining a witness wffio is a party, 
the extent being controlled by the sound discretion of 
the trial Court. 
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Storm v. United States, 94 U. S. 76. 

Blitz v. United States , 174 U. S. 719. 

Allen v. United States, 115 Fed. 3, 11. 

Fitzpatrick v. United States, 178 U. S. 304, 
315. 

Commonwealth v. Nichols, 114 Mass. 285, 
287. 

The next and last incident referred to in appel¬ 
lant’s brief concerning alleged misconduct on the 
part of the prosecuting officer relates to a statement 
made as the grounds of an objection. This incident 
appears on page 51 of the record, a reference to 
which will show that the government’s counsel had 
said he did not desire to make his statement before 
the jury whereupon the following occurred: 

The Court. I think you are getting a little 
too timid about what we should say in front 
of juries here. 

***** 

I think our Washington juries are very sen¬ 
sible men and they are not going to take as 
testimony the statements made by counsel 
here for reasons assigned. I am not afraid 
of it; state your reasons. 

Mr. Bilbrey. My ground of objection, if 
your Honor please, is this: that this man was 
arrested and brought back here in another 
case, and naturally he would not be arrested 
in two cases at the same time, because they 
had been looking for him on both cases, and 
necessarily when one warrant of arrest is 
served on him, they would not desire to serve 
another. 
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Counsel for appellant then moved to withdraw a 
juror, and stated: 

I want to show that this man was never 
prosecuted on this charge; and that he staved 
here for a great length of time and never 
knew anything about it until I, his counsel, 
told him that the statute had run and it 
was too late for the District of Columbia to 
indict him on that charge, and that he then 
left the jurisdiction. 

Inasmuch as appellant had previously testified 
(Record, p. 49) that he had not been arrested on 
the charge for which he was being tried , and that he 
had been arrested in Omaha (Record, p. 49) and 
brought to Washington, the statement, containing 
only what was already in evidence, could not have 
been prejudicial. But in any event the Court’s 
charge prevented appellant from suffering any possi¬ 
ble prejudice. The charge in this respect is as 
follows: 

Xow% going for a moment to another phase 
of the evidence, there has been a good deal 
said in your presence—most of it has been said 
by counsel—unfortunately counsel in trying 
these cases will say things in the presence of 
the jury ar.d the ( ourt and to one another 
which would be much better left unsaid; I 
have a great deal ol confidence, as I have said 
during the day, that the jury perfectly under¬ 
stood that what counsel say is not evidence; 
they are not witnesses; their summing-up 
arguments are to be listened to with respect, 
and to be given such torce and consideration 
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as they seem in the discretion of the jury to 
be entitled to; but these criminations and 
recriminations, so wearisome and so futile, are 
not going to affect or influence the judgments 
of twelve such men as yourselves, and allow 
you to lie confused into thinking that what 
they say is evidence. Evidence is what you 
have heard from the lips of the witnesses here, 
and the documentary evidence offered in 
evidence and received, and much of which you 
gentlemen have examined. 

Assignments Nos. 11 and 12. 

r lhe point raised by these assignments is to the 
effect that the Court refused to permit appellant to 
rebut testimony offered by the government tending 
to show that he fled the jurisdiction after the com¬ 
mission of the offense for which he was tried. It is 
claimed by appellant, and he has cited a number of 
authorities to that effect, that he was entitled to 
explain why he left the jurisdiction. To this propo¬ 
sition we assent, and we submit that the record will 
disclose that on his direct examination he offered no 
testimony tending to explain his reason for leaving 
the District of Columbia, and it was only on redirect 
examination that he offered the testimony which he 
was not permitted to give. 

On his cross-examination appellant testified that 
he had seen Mr. Lyons, secret service agent, at his 
office and that he left for Omaha in the early part of 
September, 1919. On his redirect examination, after 
being asked by his counsel when he left the District 
of Columbia and when he came back, which he stated 
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was in January, 1920, he was asked how long he 
remained here at that time. An objection was made, 
and he was then asked whether he was at that time 
arrested for the offense for which he was being tried. 
To this question an objection was made, but he was 
permitted to testify that he was brought back under 
arrest but not on the charge for which he was being 
tried. (Record, p. 49.) His counsel then stated, “I 
will let it go at that, because the record will show that 
he was not arrested on this charge at that time.” 
(Record, p. 49.) Thereupon the following occurred: 

Mr. O’Brien. Were you arrested on this 
charge when you came back in January ? 

Mr. Bilbrey. I object, if your Honor please. 

The Court. Objection sustained. 

Q. When did you first have notice of this 
charge against you ? 

Mr. Bilbrey. One moment; I object, if 
your Honor please. 

The Court. Sustained. 

Mr. O’Brien. I will ask to be allowed an 
exception. 

Q. Isn’t it a fact that you remained in this 
jurisdiction from January, 1920, for a period 
of a year, and no indictment was found 
against you on the charge of which you were 
arrested ? 

Mr. Bilbrey. I object, if your Honor please. 

Q. (Continuing.) That you were told—wait 
until I finish my question—and that you were 
told by counsel that you were at liberty to 
return? 

Mr. Bilbrey. I object. 
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Mr. O’Brien. And that you- 

Mr. Bilbrey (interposing). One moment- 

Mr. O’Brien (continuing). And wasn’t it 
thereafter that you got notice of these checks 
and this charge against you? 

An objection to this question was sustained and 
counsel then offered the record in the case, which 
offer was refused and an exception noted. Thereupon 
appellant testified that he did not tell anybody in the 
War Risk when he left that he was going away; that 
he believed he was under two weeks’ leave of absence 
at the time. 

From the foregoing it appears that appellant was 
not, as he claims, prevented from rebutting evidence 
of his flight, but was only prevented from showing 
what some one else did or failed to do, after he was 
brought here under arrest some four months after the 
commission of the said offense for which he was tried. 

He did have before the jury the fact that he was 
arrested and returned to Washington on some other 
charge; and that the indictment upon which he was 
being tried was filed July 25, 1921. 

As we understand the law, evidence of flight is 
admissible for one purpose, and that is to show con¬ 
sciousness of guilt. Therefore, if a man commits an 
offense, or as in this case several different offenses, 
and testimony is adduced showing that he had 
reason to believe he was suspected, and thereupon 
left the jurisdiction and only returned when arrested 
and brought back, what he does afterwards does not 
rebut his flight. Nor does the fact that he is not 
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prosecuted on the charge for which he is arrested— 
in this instance making false claim against the 
government in violation of Section 35 of the Penal 
Code—rebut or explain the evidence of flight. The 
logic of the proposition is that none of the subsequent 
acts or failure to act has any relation to the motive— 
consciousness of guilt—that actuated flight . 

Assignment No. 13. 

At the close of the Court’s charge, the following 
occurred: 

Mr. O’Brien. Before the jury retires, I 
want to object to that part of your Honor’s 
charge that refers to the flight of the defendant 
and the statement of remorse and conscious¬ 
ness of guilt which he could not explain. 

The Court. I did not say anything about 
the man’s remorse and consciousness of guilt 
that he could not explain. All right, you 
have your exception, whatever it was. 

That part of the charge to which the foregoing 
exception was taken is as follows: 

Now, another phase of the evidence about 
which much was said. There is testimony 
tending to show that one or more of the 
agents of the Government, the secret service. 
agents of the Government, went to this 
office. There is evidence tending to show 
that they interviewed, or at least one of them 
did, the defendant here. There is evidence 
tending to show that it was intimated to him 
that there were some irregularities going on 
with regard to the force in the division of which 
he was chief. When that occurred, you will 
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remember the testimony, some testimony 
tending to show that occurred after the 20th 
of August, somewhere around the 26th or 
27th of August, earlier perhaps. Mr. Lyons 
testified about going into the division and 
making inquiries in the course of the investi¬ 
gation that he was called upon to make and 
that then towards the end of August, the 
26th or 27th of August, he had intimated to 
Mr. Barrow that there were some irregularities, 
taking place in that division, and then there 
is testimony tending to show that Mr. Barrow 
left Washington on September 1st or Septem¬ 
ber 2nd. Now that evidence is introduced 
here by the Government on the theory that 
Mr. Barrow, being warned by the intimations 
of the secret service agents that there were 
irregularities that they were investigating 
on the theory that he, conscious of his guilt, 
fled from the consequences of it, and was 
brought back finally to Washington in custody, 
under arrest, some months later. 

Now, what is the fact about that? Did he 
do it? Was he conscious, guiltily conscious, 
of the fact that he had forged either one or 
both of these checks at that time, and had 
passed one of them and left, fled, to escape, 
as he supposed, the consequences of his 
criminal act? Now, evidence of flight is 
only justifiable on the theory that it evidences 
a consciousness of guilt. A man may leave 
a jurisdiction without any such purpose or 
intent. 

Appellant claims that he was prejudiced by that 
part of the Court’s charge here quoted for the reason 
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that it referred to his arrest upon another charge, 
and emphasized his flight without stating his rea¬ 
sons for leaving the jurisdiction. 

In the first place, the Court did not make any 
reference to appellant’s arrest on another charge. 
In the second place, the record shows that appellant 
is the only witness who gave any testimony of an 
arrest on another charge. (Record p. 49.) But 
for appellant’s testimony to that fact, the jury 
would not have known that he had been arrested on 
another charge. 

We deny that the Court laid any emphasis on evi¬ 
dence of flight. The jury were simply told that such 
evidence had been introduced, and informed for what 
purpose it might be considered, if they believed it. 

Nor was appellant prejudiced by the Court’s fail¬ 
ure to state appellant’s reason for leaving the Dis¬ 
trict of Columbia. As a matter of fact, although 
appellant said he thought he had two week’s leave, 
this was not a real explanation of his going away, 
for the simple reason that he did not come back at 
the end of the leave nor give any explanation for his 
failure to return. 

Appellant’s brief mistakes injury for prejudice. 
He was injured by the whole proceeding, the govern¬ 
ment’s testimony, his own testimony, and the 
Court’s charge. The government’s case was so 
strong and his own defense so weak that a mere 
statement of the testimony for and against him was 
injurious to appellant. His own testimony fell so 
far short of making out a defense that a restatement 
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of it injured him. But because he was thus injured 
he can not claim that he was also prejudiced. The 
burden of showing prejudice is on appellant. Hall v. 
United States, 277 Fed. 19. 

Assignment No. 14. 

This assignment relates to punishment of thirty 
days imposed on appellant for contempt of court. 
The proceeding leading to the imposition of such 
punishment were had subsequent to appellant’s trial 
and conviction for forging and uttering, and inasmuch 
as the record shows that appellant served the term of 
imprisonment the question is moot, and will not be 
here discussed. 

However, there is one point not covered by appel¬ 
lant’s brief that we desire to bring to the attention 
of the Court, and that is the question of sentence. 
Sections 148 and 151 of the Penal Code, under which 
appellant was indicted and convicted, provide punish¬ 
ment of a fine and imprisonment, and appellant’s 
punishment consists of only imprisonment. The 
judgment should be set aside with direction to the 
lower C ourt to impose sentence according to law. 

There being no other errors in the record, the judg¬ 
ment only should be set aside, and the cause remanded 
for further proceedings according to law. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

J. H. Bilbrey, 

Assistant United States Attorney . 
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